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The Kansas Industrial Court Act to Date 


IN. William L. Huggins, formerly presiding 
H 1idge of the Ka s Court of Industrial Rela- 
and author of tl Act, points out the scope 

e United St S reme Court’s recent deci- 

1 the Wolff P g Company case in the 
ember, 1923, “Law and Labor.” Sum- 
up, he said: “The Supreme Court did: (1) 
the powers of the Industrial Court insofar 
gulation of wages in the meat-packing indus- 
is concerned; and there is a strong inference 
t the same limitation will be applied to all indus- 


s in Class 3 [i. e., “businesses which, though not 


ic in their incept may be fairly said to have 


to be such and have become subject, in con- 
rence, to such government regulations.’’] (2) 
ngly emphasized those terms of the Kansas Act 
limit the regulatory power of the Industrial 

irt to cases II h it shall find the peace 
the health of the public imperilled. The Supreme 
rt did not 1) Declare the Industrial Act, or 
vital secti unconstitutional. (2) Deny 


the state to prohibit pick- 
~ 1 + - 
violence in strikes or 


g, duress, intit tion or 

a 
r labor disturbances. (3) Deny the right or 
er of the state lice the disturbed ‘districts 


furnish ample | permanent protection to all 
desire to wot +) Deny the right or power 
the state to regulate wages, as well as rates of 
imon carriers public utilities if necessary 


the protection of the public. (5) Refer in any 

to the function of the packing plant in combi- 
tion with the st yards as a market for live 
ck or to the « 1 cessation of the packing 
lustry might have upon the interstate commerce 
live stock and roducts described in Staf- 
rd vs. Wallace the last-named case, popu- 











larly known as “The Stock-Yards Case,” the Su- 
preme Court pointed out that the stock-yards were 
treated in the Packers and Stock-yards Act of 1921 
as great national public utilities to promote the 


flow of interstate commerce, and added that no 
discussion was necessary to show that it was a 
business within the pewer of regulation by legisla- 
tive action. Judge Huggins suggests that the pack- 
ing houses are at least equally essential with the 
stock-yards in respect to this process and declares 
that there is nothing in the opinion in the stock- 
yards case or the Wolff case which can fairly be 
construed as saying that the packing business is 
not impressed with a public interest. 


Parallel Currents in Canada and United States 


HE report of the Eighth Annual Meeting of the 

Canadian Bar Association, contained in the 
September issue of the Canadian Bar Review, illus- 
trates the parallel currents of legal reform which 
are flowing in Canada and the United States. The 
report of the Committee on the Administration of 
Criminal Justice provoked a very profitable discus- 
sion. This report recommended, among other 
things, legislation for classification of prisoners, a 
detention home for arrested persons awaiting trial, 
the establishment of industries in prisons, wages 
for prisoners, and the imposition of indeterminate 
sentences with a view to reforming convicted per- 
sons. The report of the Committee on Legal Edu- 
cation contained valuable suggestions in the direc- 
tion of a better standard of preliminary education 
for those seeking admission to the bar. The Con- 
ference of Commissioners on Uniformity of Pro- 
vincial Legislation presented the draft of an Act 
respecting the contract of life insurance. Through 
the munificence of Sir James Aikins, this confer- 
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ence will now have a pal ariat The ad 
dresses were of a high ord President Sir James 
Aikins spoke of the t | uniformity that 
prevails in the political f the various 
English-speaking comn throughout the 
world, “while the addresses of Secretary Hughes, 
Lord Birkenhead and M. Piert paulle were all 
infused with the convicti hat tl 
solvent of the present distress of nations is a 
scence and restoration of the reign international 
law.” The Association invitation of 
the English bar to assist in entertaining the Amer 
ican Bar Association in Sit 
James Aikins was re-elected 


unities 


true and only 
rena 


. \4 1 +} 
accepted titi 


London next veat 


pre sident 


A Distinguished Visitor to America 
Sir Paul Vinogradoff, of Oxford 
the rld’s distin 
for the purpose of deliver 
\merican 
unusual inte 


HE visit of 

University, 
guished legal scholars 
ing lectures in certain 
stitutes an event of rest 
Vinogradoff lectured at the Law School of the 
University of California at Berkeley during the 
latter part of August and a part of September, on 
the subject of “Law as a Subject Social Science 
The titles of the specific lectures are given in a re 
cent issue of the California Law Review as follows 
“Aims and Methods of “Morality 
and Law” Law”; “Theory of 
the Corporation”; “The and Society”; “Ju 
ridical Nature of the the “Rights”; “The 
Rights of Man and of the Citizen”; “Rights of 
Status” Property”; “Obliga- 
tions”; “Juridical Ideals.” From the same source 
we present the fi Sir Paul Vino 
gradoff is a Russian by birth ard was formerly a 
professor of history in the University of Moscow 
The opposition of the authorities to his educational 
work caused him to leave Russia for England. In 
1903, he was appointed Corpus Professor of Juris 
prudence at Oxford Uni He has been the 
recipient of innumerable iors from universities 
and learned societies all over the world. In 1917 
he was knighted. While his reputation rests pet 
haps on his historical works, “Villainage in Eng 
land,” “The Growth of the Manor,” “English So 
ciety in the Eleventh Century,” this learning has 
been brought to be: practical problems in 
modern law. There is xt which gives so well 
the essentials of Anglo ‘rican law as the little 
book, “Common Sense i aw.” The author is now 
engaged in the writing of a monumental treatise, 
“Outlines of Historical Jurisprudence.” Two vol 
umes have already appeared; the first on “Intro- 
duction: Tribal Law”; the nd on “The Juris 
prudence of the Greek City.’ . 


one ot most 


universities, con 


Professor 


rudence” 
“Social Groups and 


Turis 
url 


State 


sé ) 
Possession at 


lowing details 


Preliminary Law School List 


HE Council of Legal Education and Admissions 

to the Bar of the American Bar Association has 
nearly completed its preliminary investigations of 
the law schools of the country as directed by the 
ts to have a prelim- 


Association in 1921, and expe. 
inary list of the sch wing compliance and 
noncompliance h the standards approved by the 
Association ready for publi yn in the next num- 
ber of the Journal. The Council has been engaged 
during the past year in obtaining information as to 
the law schools of country and in analyzing it 


the 


for the purpose of their classification. It held 
meetings during the meetings of the Ameri 
Association in Minneapolis, and at one 
heard representatives of various schools 
lems involved in the classification. 


Banquet to President Saner 


HE Bar Association of Dallas, Texas 
brated the close of Constitution Week 
city with a banquet at the Scottish Rite ( 
at which Hon. Robert E. Lee Saner, Pre 
the American Bar Association, was the 
honor. Hon. O. O. Touchstone, preside 
Dallas Association, presided, and Hon n 
Atwell, Judge of the U. S. District Court, acted 
toastmaster. After an invocation by Dr. ( 
Selecman, president of Southern Methodi 
versity, Hon. Joseph W. Bailey, former 
from Texas, spoke on “The Constitutional 
tion”; Hon. F. Dumont Smith, of the Hu 
Kansas, bar, on “The Story of Our Constitutio1 
Hon. George .B. Rose, of the Little Rock, Ark 
on “The American Bar Association”; Hon 
P. Lawther, of the Dallas bar, on 
dent of the American Bar Association.” 
Saner then made an appropriate response 
dent Touchstone, in his remarks, spoke of 
bration of Constitution Week just drawin; 
close, and of the great part which President 
had had in reviving interest in the (¢ 
He also quoted a wire from Hon. John W 
former president of the American Bar 
as follows: “There can be nothing but pr 
the work of Honorable Robert E. Lee Saner 
Chairman of the Citizenship Committee of tl 
\merican Bar Association. His efforts have sti: 
ulated and increased those in every sec tion of t 
country who love and revere the institutions tl 
have made America great. One may confident! 
predict that no less success will attend his admin 
tration as President. The members of 
ican Bar Association will join in spirit 
Texas brethren in doing honor to F 
E. Lee Saner.” 
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Erratum 

N Secretary Hughes’ address on 

tions on the Monroe Doctrine,” printed 
tember JOURNAL, there is a typograph 
which alters the meaning of a significant 
On page 563, beginning with the sixteent 
is made to say, “There is room in this | 
without danger of collgsion, for the 
nition of that doctrine and the dependen 
eignty of the Latin-American Republic 
should of course have read, “the indepe: 
ereignty.” . 


WHERE THE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—Brentano’s, 218 So. Wabash Ave. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re- 
corder, 77 Sutter St. 
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Should be Protected from Burden of Cleansing Itself of Unfit Members by Preventing 
4 \dmission of Those Whose Character Indicates Wrong Direction Their Careers Will 

: Probably Take—What States and Various Bodies Have Done About the Mat- 
ter—The New York Plan 
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Of the New York City Bar 
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F [ the conferet f Bar Associations held in in such complete accord with all that he said. This 
1917. it was re d subject increasingly has been brought to the atten- 
tion of meetings of lawyers throughout the country, 











this Conference recommend to State and local bar and yet surprisingly little progress has been made with 
pr vanes ae | ae oe the prof 7 ha eg it. The resolutions adopted by the Conference in 1916, 
an ol. uteel + tod Wi penesteiment al went merely to the extent of providing that proof of 
moral character of ints for admission; the in moral character should be required as a prerequisite 
ction of applicant ractitioners in proper ethical to registration, and that character credentials on appli 
mrt pee pondhee =e mtngge By oa cation for admission should include the affidavits of 





ression of unlaw! eienalicniieed iiaadiine three responsible citizens, who should be members of 
the bar, and the affidavits should set forth how long 


The fundamental requirement of a good moral . : 
e funda 5 a time, when, and under what circumstances those 










. . } r | : 4 : 
racte ne pat persons seeking admiussion to . : 
, acter on the pz | persons seeking ad ” making the same had known the candidate. 
bar, is assumed in all regulations, whether by stat- ™~ . : . : 
“= ; > a Aas rhe report of the Committee on Legal Education 
or rule of court, in every State of the American “he. . - 
- Brat - ; oe and Admission to the Bar, made to the American Bar 
nion. It hardly cou e otherwise. The very nature 


\ssociation in 1917, so far as it bears upon this sub- 
ject, was not acted upon until the following year. At 


+} ] 


he relation of practitioners of law to the courts 
fore which they practice, to the clients whose most 













































nesteeh deheeie ace eaivtitad i tee ond ie that time, Rule 5 was adopted, which read as follows: 4 
blic, to which their obligations increasingly are There should be an examination by the board as to 
ng Fecognized, requires sound moral character and {Re Moral character, of sack, applet for adisono 
instinctive recognition of proper ethical standards requirement of certificates as to his moral character and 
‘ he regulations for the admission to the bar in prac- in addition to the examination as to educational qualifi- ‘ 
t] lly every State begin by providing that a person cations. And _ each applicant should satisfy the board as 5 
: sood moral character. pe yssessing other qualifica- to his moral fitness to practice law. The applicant should 
n xe . ‘ : > be required to file with the board evidence that he is a 
ns specified, may be a imitted to the practice of law person of good moral character, which should include the ; 
pon compliance with the specific regulations affidavits of three responsible citizens, two of whom should { 
, At the 1913 meeting of the American Bar Asso- be members of the bar of the State, and the affidavits 
of ition, Mr. Claren \. Lightner, of the Michigan should set forth how long a time, when and under what | 
eA iy lf sg alee 5 circumstances those making the same have known_ the ’ 
ir, read a paper « A Mi re Con plete Inquiry candidate, and that he is to the knowledge of affiants } 
to the Moral Character of Applicants for Admission a person of good moral character. 
the Bar, _ urse of which he made this The existing statutes and rules of court on the el 
Se Hu . subject in force January 1, 1922, as shown in a pamph- i 
_ poco. ile sng Boas Yue Pangges 9 Po ~ let published by the West Publishing Company, indi- 
» gence know that t ally true of the legal profes cate that this rule in its entirety has not been followed 
sion, and yet, wit nse of helpless indifference, or in many States. Only in Kentucky, Minnesota, Mis- 
ce with no sense at all, they, for the most part, neglect souri, New York and New Jersey, is the applicant re- 
Be | a BP ne Sage song soe eaten wo = - quired to furnish such proof as the committee of the 
here 1: peodeesion. aa lane Bean) bar appointed to pass upon his application, or the court 
~s The evils resulting from admitting a morally unfit itself, shall require. In Arizona, Connecticut, Geor- 
vel pplicant are not confined to the case in question. The gia, Idaho, Iowa, Kansas, Michigan, Maryland, Mon- 
ot tae ¢ dl Aogh od - e! wig Fal a pose ln < tana, Nebraska, North Carolina, South Carolina, North 
: an amr aia’ tai oo enmeahell Wiad, aiiede eae Dakota, Ohio, Oregon, Rhode Island, South Dakota, 
‘gang” in juvenile rience, the bar of any community Tennessee, Texas, Utah, Vermont, Virginia, Wiscon- 
has an ethical stand which fairly represents the aver sin and Wyoming, a certificate by two or more prac- 
age of its members ' : / ticing lawyers is sufficient and apparently conclusive. 
at the of oe ee toe feo chee ial sete ee ae —e In Florida. a certificate signed by the Judge of Circuit 
Soon Tie geanke at fate. ond Get withent Geneet Court or the highest trial court of original jurisdiction, 
regard the lawyer lay very much as the mer and of the State Attorney, or other general prose- 
., 934 = Sap ee a ee en cuting officer of the State or division of the State 
the qoutenad . mo Wines: cavelies. conett: Ge Gauaee where applicant resides, certifying as to his moral 
dway at any price for immoral use character and habits, is requisite, and in Iowa, his 
The whole of Mr. Lightner’s address should be good moral character must be certified to by the Dis- 
» Me arefully read. | e some difficulty in refraining trict Judge ot Clerk of the District Court. In Min- 


from quoting at from it, because I find myself nesota, affidavits of at least two responsible persons a 
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of the town or city of applicant’s residence must be 
produced, stating how long, when and under what cir- 


cumstances the persons making the same have known 
the applicant, and such further details as the State 
Board of Law Examiners may require. Pennsylvania 
requires satisfactory proof of the good moral charac- 
ter of applicant to be made, but state that the same 
shall consist of a certi to that tect signed by at 
least three members in good standing of the bar of the 
judicial district in l l ntends 
to practice 
The State which has given the most careful con 
sideration to this subject and has enacted the most 
careful regulations is New York, where, it may well 
be admitted, the need is greatest, because of the ante- 


cedents of many of the applicants to be licensed as 
practitioners. The New York regulations provide for 
the appointment in each department or district, of a 
committee of practicing lawyers to investigate ‘the 


o ‘ - are 
character and fitness of every applicant for admission 
to the bar,” and make detailed provisions for proof 
to the satisfaction of the Committee, of the character 
and fitness of every applicant. No person, the rules 
provide, 

shall be admitted to the itl t ertificate from 
the proper committee that it has carefully nvestigated 
the character and fitne l | that in su 


‘ 


respects he is entitlec 


This Committee is a body different from the State 


Board of Law Examiner The latter ascertains the 
qualifications of the applicant o far as legal 
education is concerned His character and his 
general fitness to become a member of the bar are 
entrusted to a different body. Kentucky has a sim- 


ilar provision, and no one can be admitted to the bar 
of that State without appearing before a committee on 
character and fitness, offering satisfactory proof before 
that committee of his good moral character, and re- 
ceiving a certificate to the effect that the committee 
is satisfied that the applicant is a person of good moral 
character. The Supreme Court of New Jersey, by an 
amendment to its rules promulgated June 5, 1923, also 
has provided for the appointment in each county of 
a Committee whose duty it is to investigate the char- 
acter and fitness of all candidates for admission as at- 
torneys-at-law, resident in such county, and no person 
shall be recommended for admission until he shall have 
received the approval of such Committee. The rule 
also includes a provision which, while many times rec- 
ommended, is, I believe, adopted for the first time by 
any court in the country, namely: 


It shall be the duty of the several committees on 
character and fitness so far as possible to keep under 
observation all applicants who have filed their certifi 
cates of commencement of clerkship in the clerk’s office, 


resident or serving clerkships in their respective counties, 
from the time of filing of such certificates down to the 
time that they may have passed their examination for 
admission 

This rule, most desirable where expedient, prob- 
ably could not be made effective except in rural com- 
munities. It would be quite impossible in large cities 
like New York, Philadelphia, Boston, Baltimore and 
Chicago, for any board of three or five examiners to 
maintain personal contact with all of the young men 
who had filed certificates of their commencement of the 
study of the law. 

The American Bar Association, at its annual meet- 
ing in 1908, adopted certain canons of ethics, and many 
of the rules of courts or statutes regulating the admis- 
sion to the bar require students to pass an examina- 
tion in that code. Admirable as this code is, and im- 





> 
> 


portant as Is a knowledge of its provisions, it d 
not seem to me that the mere fact that the stud 
may have studied and be able to pass an examinat 
in it, is of itself sufficient evidence of such moral cl 
acter as to entitle him to admission to the bar I 
inclined to think that a knowledge of the Ten | 


mandments would be of greater importance 


moral character involves more than committing 
memory any code of rules of conduct. The charact 
vhich a young man has shown in his daily life, 


appraisal of his qualities by those with whom he 
had social and business relations, particularly 
actions when exposed to some temptation, are 
more important than a knowledge of ethical rules 
small communities, where a boy grows up in the sig 
of his father and his father’s friends, many peoy 
know his character, and statements by three or fot 
persons of respectable standing in the community « 
cerning him may well be received as sufficient 
in the larger communities, such evidence is far f: 
In order to know the moral cl 





’ . 
onciusive 


the man, one must search the record of his life, sl 
may be. The history of his school or colle 
days, the experience of employers for whom he 


ive worked, the record of any legal controver 
vhich he may have engaged; his own cand 


of candor in answering inquiries about himself 
appearance before the board of examiners—all 
these things afford evidence of the character of m 
he is Fundamentally, a lawyer must be honest wit 


his client and candid with the court. When a mar 
no matter what his other accomplishments may be, |! 
signalized the activities of his young life by indire 
action, lack of complete frankness, efforts to conce 
from those whose duty it is to investigate acts that 
are susceptible of unfavorable interpretation, the prol 
abilities are that in his relations to the court, he wi 
cause more trouble than give assistance, and that the 
clients for whom he will naturally come to act. w 


be those for whom chicanery and deceit are desired 
After a man becomes a member of the bar. he car 
only be disbarred for positive fraud or demonstrab! 


unprofessional conduct. The bar should be protect 
from the burden of cleansing itself from 
of unfit members, by preventing the admission of thos 
whose character indicates the tortuous 
which their careers probably will be shaped. Prov 
sions like those adopted in New York, New Jersey and 
Kentucky, tend to the protection of the bar from ut 
worthy recruits 

The Committee appointed at the 1922 meeting 


at 


the Conference of Bar Associations to consider and 
report to the next meeting of the Conference plans 
for a more thorough examination into the character 
and moral qualifications of applicants for admission t 


> 


the bar, submitting a report to the 1923 meeting based 
upon considerations such as those above set fort! 
This report and the resolutions recommended in it 
were adopted by the Conference, reported to the Amer 
ican Bar Association and adopted by it. It is signifi 
cant that in each of the States last above mentioned 
that have made the most careful provisions and have 
gone farthest in the direction of creating adequate 
machinery for investigating this question, moral char- 
acter and fitness are coupled together. Fitness is some- 
thing more than, something different from moral char 
acter. It is something different from mere knowledge 
of the law intellectual 
foundation on which to build training for the practice 
of the law. This is something in whic! 


Fitness involves a sufficiet ‘ 


the existing 
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lations for admission are more defective than in as would entitle a young man to enter the freshman 

her respect. Sir William Blackstone in his class of an ordinary college. Yet, the law is a learned 

ig lecture on tl idy of the law, which forms profession. It requires for its successful prosecution 

ntroduction to his famous Commentaries, speaks a trained and an informed mind, a catholicity of sym- 

unfortunate custom which had grown up in pathy with the manifold activities of human life, a 

ind knowledge of the history of human institutions, and 

ping all liberal tion as of no use to students of many of those things which, in general, can only 

aw, and placing 1 in its stead, at the desk of be acquired by pursuing at least the course of studies 

= oo path: cy thes plow gs any required in most colleges for a bachelor’s degree. It 

ee entahimicn’ sort of tmsinene. A Sour tnateaet certainly would not impose an undue hardship upon 

cular persons f excellent learning and most young men to require a bachelor’s degree, or an 

ished integrity ) ntinues, “who, in spite of examination by an approved board to demonstrate a 

thod of = a se= = on knowledge on the part of the applicant such as would 

ents ty ew Geoheniinn. aia Wendl auton par- be required for such degree, as a prerequisite to under- 

f short-sighted gment, in its favour; not con- taking the study of a profession whose exactions have 

; ring that there ar geniuses formed to over- become so great as those of the law; whose problems 

| disadvantages, and that, from such particular are daily becoming more complicated, and whose rela- 

; gh mpd ne ccucutly’ tecotwrnended tion to all the intricate relations of human life in mod- 

{ » tom imples, the disposal of their ern communities is so direct and so important. There 

ng, a \ rent foundation of legal is a lingering tradition that because men in the past 

regular ducation.” ; _ have, without the aid of college training or law school 

lge Sharswood, in the notes to his edition of instruction, succeeded in getting into the bar, and have 

tone’s Commentat published in 1868, makes made a success of their practice, therefore no impedi- 

llowing observation with regard to the study of ments should be interposed to any young man follow- 

n America: ing the same course. This sentiment—for it is senti- 

There is great—p n overdue—haste in Ameri- ment rather than reason—wholly ignores the changes 

uth +¢-— + . ydinge b gate prone lhe! which have taken place in modern times, and the 

oan ie dim ¢ f the profession without ade- greatly increased exactions placed upon professional 

preparation, \ often the difficulties presented men by the increased complexity of our modern life. 

e want of a suit education are overcome by It also ignores the many opportunities afforded to all 

energy, applicat and ae — a ye odin deserving youth for a college education, in every State 
monly they prev permanent success, and co 


se to the lower walke of the srotes- in the Union. Universities and colleges abound in 











which promise 1 r profit nor honour, Unless the United States. No young man of intelligence, sin- 
of extraor enthusiasm and where there cerely desirous of making his way, need go without a | 
lent marks of bright natural talents, a young man college education for lack of means, and for the ex- 
ut the advantag f education should be discour- . . £ J . . 
ne ae ae ie ceptional man, who has the intellectual capacity, but 
Laothae ae” aie | course of training should be for some reason cannot avail of the opportunity, pro- 
( ted an a5 exonat though it is, doubtless, of the vision may readily be made that he shall demonstrate 
st importat that, while he has not been able to attend college, he 
In 1905, Mr. Lawrence Maxwell, Jr., of the Cin- has acquired by other methods the education he would 
iti bar, in addr ¢ the American Bar Associa- have received had he attended a college. It is a ques- 
said: tion of standards. It is a question of ideals. If the 
In many States s no standard for admission to legal profession in general is content to have its ranks 
ot, ane A oes Oe eee Ee = ~~ recruited from uneducated men, assuredly legislatures 
a ne ‘-e even a high school educa- § 2nd courts will not exact standards higher than those 
sr admission. Twenty-five per cent of them require the bar approves. It is certainly within the bounds 
siderably 1c 1 twenty-five per cent require nothing of reason to say, that in no civilized country in the 
all. . What sort of a learned nae pl v Maes world outside of the United States, are men licensed 
re Sr or eda Enelish Pern to practice law with such slender intellectual equip- 
mprehension of their subject, or logical faculty, to ment as that specified in the laws and regulations of 
a to present t uestions in a case which has almost all the States of this Union. In England and 
t hed the court of last resort, in a clear and orderly France the bar is organized, and admission to it 
in ince that date. the law schools have made great is controlled by organizations of members of the bar. 
te ‘ress in improving the standards required for ad- In England, the Inns of Court control access to 
: sion to their c Several of the older law the grade of barrister, and, generally speaking, all bar- 
se } call take tans lege degree as a prerequisite isters are graduates of one of the universities. Ex- 
+t! admission. The requirements of others are less ‘eptions are made in exceptional cases, and in those 
; ting, but many of them require the equivalent of a. os intellectual fitness of the applicant is tested 
er ; least two vears of college training. Much less prog- y his being required to pass a preliminary examination 
} in this direction has been made by the statutes and ™ the same subjects he would have to pass in the 
bap bn nthe are Oe practice in the several UNiversity. No one can become a solicitor, until he 
uve g totes ae general, it may be said that no State re- pr yp ng ode pee to a practicing solicitor for a period 
ate tires higher preliminary education than that furnished © ee years, which may be reduced to three in the 
ar- four years at an average high school, or that re- S¢ © graduates of certain universities and persons 
ne- ired for admission to, not graduation at, a college who have served for ten years as bona fide clerks to 
ae - uniweratty, It ts cother on extracediaacy Sect, Gat © solicitor and have been bona fide engaged during 
ive ce who are responsible for framing the legislation that period in the transaction and performance of their 
ral \d regulations on s subject, should consider that duties under the superintendence of a solicitor. ; All 
tice , higher degree of preliminary education is necessary applicants, except graduates of certain universities, , 
ing a prerequisite to the study of the law than so much must also pass certain preliminary examinations. Even 












for this branch of the professio1 


the mechanical side of the practice of the law, cer- 


tain preliminary education require [he posses 
sion of a university degree is encouraged by the grant 
of privileges not accorded to those without it 


In France, applicants for admission to the bar 
must furnish to the Council of the Order of Advocates 
their certificate of 

law school, and an juiry 
character is made under the directions of! 
cil of the Order. No one can be admitted to the bar 
who has not pursued three years’ study in a law 
school forming part of the French Uni and who 
shall not have obtained oma evidencing gradua 
tion from such school 
obtain such diploma, he must have th 
bachelor of secondary instruction, which is based upon 
classical studies, generally taken in a college or lycée 
At the time of the French Revolution, the Order of 
Advocates was abolished and anyone permitted to pur 
sue the vocation of advocate, but this liberty gave rise 
to so much disorder and dissatisfaction, that by the 
law of March 13, 1804, which remained in force until 
superseded by an amending act of June 20, 1920, the 
previous requirements wer l, the Order of 
Advocates recreated, and it was enacted that for the 
future no one could exercise ons of advocate 
without having obtained his diploma as a graduate in 
law and having been registered under the direction of 
the Order. These requirements, writes Monsieur Jean 
Appleton, the eminent French lawyer, who addressed 
the American Bar Association at Cincinnati 


approved 


moral 


ie Coun 


versity, 
a dlj 
lo enter upon this study and 


diploma ot 


restored, t 





two years 


ago, 
rest upon the idea that a solid education is indispensable 
to the exercise of honesty, delica ind mprehension of 
the profession of a lawyer. The French law considers that 
litigants must be guaranteed against the excesses and the 
maladdress of uneducated people wl would enter with- 
out sufficient knowled nd education upon the legal 
profession. 
A similar idea is slowly gaining progress among 
American lawyers. As is natural, it has been first 


recognized and put into practical application by the 
leading law schools. It certainl time that consid- 
eration was given to this subject courts and tegis- 
latures. In 1918, the i Bar Associa‘ion 
adopted a formal resolution approving the action taken 
by many law schools in requiring two years of a col- 
lege course as a condition of admission to their courses 
of study, and the Association expressed the conviction 
that this should be the requirement recog- 
nized by law schools of the first class. In 1921, the 
report of the Section on Legal Education and Admis- 
sion to the Bar, re nded certain resolutions which 
had been framed and a special committee 
raised by the Section, which, on this point, embodied 
the foregoing resolution. In 1922, the Special Con- 
ference on Legal 


Education, held at the instance of 
the American Bar Associ 


minimum 


yaahaal. 


reported by 


t 


ition, at Washington, Febru- 

ary 23rd and 24th, adopted resolutions, among 
which are the following: 

Resolved. that the National Conference 

ciations adopt the following statement 


certain 


of Bar Ass 


regard to legal 


education : 

1. The great mplexits f modern legal regula- 
tions requires for the proper performance of legal serv 
ices lawyers of broad general education and thorough 
legal training. The legal education which was fairly 
adequate under simpler nditions is inadequate today 
It is the duty of the legal profession to strive to create 
and maintain standards of legal education and rules of 


admission to the bar which will protect the public both 
from incompetent lega from those who 


advisers and 


bar adopted by 





ations 





[The Conference endorsed, with certain « 
tions, the standards 


the 
















































with respect to admiss! 


American Bar Associatiot1 


tember 1, 1921. The llowing were included 
Every candidate for admission to the bar 
evide of graduat m a law school « g 
following stand 
(a) It shall require as a condition of 
least two years of colle 





“In almost ever 
f small mean 


[he Conference declared, 
of the country a young man ol 
energy and perseverance, obtain the training 


standards require And we understand that 





ing the rule requiring two years’ study in a coll 
educational experience other than that aca 
\merican college may, in proper cases, be é 





atisfying the requirement of the rule, 1f th 
lent to two years of college work.” 

The resolutions adopted further set forth the 1 ; 
lowing : 


4 
We believe that 


adequate intellectual r 

idmission to the bar will not only increase t 
of those admitted to practice, but will al 
their moral characte But we are convinced that |! 
deals of profes duty must come chiefl 
understanding of the traditions and standards 
through study of such traditions and stand 
the personal contact of law students with met f t 
bar who are marked by real interest in younger 
love of their profession, and a keen appre¢ 
importance of its best traditions. We real 
culty of creating this kind of personal contact ull 
in large cities; nevertheless, we believe that 1 in be 
accomplished by intelligent cooperation t mit 
tees of the bar and law school faculties 

These provisions now are embodied in the rec 


mendations adopted at the 1923 meeting 

The high ideals of professional duty and a know! 
edge of the traditions and standards of the bar, are 
learned, partly from personal contact with men w 
in themselves exemplify those standards, and 
from familiarity with the literature and history of th 
law and of the institutions of our country. The valu 


of education primarily consists in the training of the 
mind, but it also involves the inculcation of a know! 
edge of human experience in the past, based upot 


which the student may be able the better t 
the value and the import of matters arising in his owt 
experience. The uneducated man will meet an experi 
ence in life common to every generation, witl 
pression that he is discovering a new thing: w 
it may be as old as Greece or Rome. A fair 
edge of history enables one to appraise at their 
worth, remedies and nostrums, 
new to him, but which in the past have 
enced, weighed and rejected by men. Finally, the true 
ideals of the profession are embodied in the tenth res- 
olution adopted at the Conference mentioned and in- 
cluded in the latest resolutions urging upon courts and 
bar associations, 


hereas 
know! 

true 
I< 


theories and idea 


een expe>©ri 














dutv of 




















t charg themselves with the duty of dey g eans I 
bringing law students in contact with members of the ; 
bar from whom they will learn by example and precept 
i to the ir is not a mere | 1 t carry 
it tl it is an entrance int profession 
traditions of service which t ire bi 1 
Here lies the crux of the whole case. Is the pro- 





fession of the law a mere trade, or is it a profession 
with honorable traditions of service? Is a license to 
practice law of no higher import than a license to 
exercise the vocation of a plumber or a miner? If 















not, then no preliminary education is necessary, 
othing but a certain technical training should be 


if, as t mmitttee maintained and 





sociation believes practice of the law is an 
yfes ; ne ] protession, a profes- 
ntimate e community, a 

of leaders é de racy, then 
quirements t formulated 
t of the rul , tutes of the States of this 
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Union are wholly inadequate, and it is the duty of the 
bar by every honorable means in its power to seek 
to substitute for these provisions requirements more 
adequate to ensure the proper qualifications for entry 
into a great, a learned and a noble profession. The 
Resolutions adopted at the 1923 meeting indicate the 
methods by which it is sought to persuade courts and 
legislatures it is best to proceed to the accomplishment 
of these great ends 


ADMINISTRATION OF THE INCOME TAX LAWS 


<imate Cause of Difficulties with Which Bureau Is Now Confronted Is That Too Little 
Attention Has Been Paid to Tax Administration in Drafting and Enacting 


egislation 


Inherent Difficulties of Problem—Physi- 


cal Obstacles That Should Be Removed* 


By WittrAm S. MooruEeap 


rena tr Ow pl 


HAT is the matter with the Income Tax 
Unit? is a question that is being asked from 





the Mexican er to Canada. The answers 
from a disclait that anything is the matter, 
the part of son insiders, to the assertion 
the present org tion can never carry on its 
rk in a satisfacto1 nner or complete it within 
easonable time, on the part of an aggrieved tax- 
er. “Speed up tl idit of retu ” says one; 
centralize the nit,” suggests another; “Amend 
\ct,” insists a tl 
In attempting t what is the matter with 


| 


lax Unit, I would not have 
me a representative of the 
ttribute my remarks to the 


Income you con 
Government, or 


Treasury Department. 


e Tax Simplificat }oard is composed of three 
rsons appointe the President to represent 

public, of whom I am one, and three persons 
pointed by the S« tary of the Treasury from 
» Bureau of Inter evenue. Those of us repre- 
nting the public « ive it to be duty to 
uintain the viewpoint of the tax; and since 
ey constitute less than seven per cent of the 
blic, the att he people at large. The 


rimary trouble is Revenue Act, or rather, 








as e Revenue Acts; for the Bureau is now adminis- 
wl ring the Acts of 1917, 1918, and 1921. The yoke 
"ue posed by previou enue laws was easy and its 
ils irden comparative light Our Government 
tered the World \ in the Sprit ge of 1917—“and 
rue t came to pass in t lays, that there went out 
es decree from Cac \ugustus, that all the world 
in- ould be taxe 
ind Congress was erned in securing revenue, 
etting it quickly ar taking it where it could be 
und. Being engas in a colossal war, our repre- 
ntatives did not phize upon the theory of 
‘ ixation, gave little nsideration to administrative 
ficulties and cot ered not the vexation of the 
i ublic. The publ lf in those days paid their 
ixes cheerfull ut stint. Our present tax 
re iws are the inherit f those days. A few even- 
yn ngs ago, in considering—not without qualms 
ep TO — 
* Address ‘ Meeting of the American Bar Asso 
t n at Mint ‘ 


ficatior 


t Board, Washington, D. C. 


what I should say to this enlightened association, 
I went back to the first principles and pulled down 
Adam Smith’s “Wealth of Nations.” That classic 
was completed about the year “the embattled farm- 
ers fired the shot heard ‘round the world.” For the 
last century and a half it has been the foundation 
on which economists have builded. He lays down 
four maxims applicable to tax legislation, which 
may be paraphrased as follows: 

1. Taxpayers should contribute as nearly as 
possible in proportion to their respective abilities. 

2. The tax ought to be certain and not arbi 
trary. 

3. The tax ought to be levied at a time and in 
a manner most likely to be convenient for the con- 
tributor to pay it. 

4. Every tax ought to be so contrived as to 
take out and keep out of the pockets of the people 
as little as possible over and above what it brings 
into the public treasury. 

Let us see how the Revenue Act of 1921 
squares with these maxims. As the result of ex- 
emptions and delinquencies, only about 6% of the 
population pay income taxes. Some citizens well 
able to contribute to the expense of the Govern- 
ment escape a large measure of taxation by invest- 
ment in tax exempt securities. This is, of course, 
largely attributable to our form of Government. It 
is possible, however, in my opinion, that the Act 
could have been so drawn as to eliminate a con- 
siderable measure of the preference incident to 
tax exempt securities. Deductions from income 
being allowed by Congress as a matter of grace, 
some of them, particularly losses and interest, could 
be limited to the amount whereby those items ex 
ceed the income received from tax exempt securi- 
ties. The iniquity of these securities consists in 
their tendency to create a tax exempt class of per 
sons who are able to buy and hold them and to 
withdraw their capital from business enterprises 
which would produce income liable to taxation. 

Generally speaking, earned incomes pay a pro- 
portionately higher rate of tax than unearned in- 
comes due largely to deductions that are available 
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to persons whose income is derived from the owner- 
ship of property. This statement is subject to some 
qualification, but I believe it is generally true. It 
is a question, however, entirely too large even to 
touch upon here and now. The justice of a meas- 
ure of relief in favor of earned incomes seems to be 
generally admitted. The difficulty would arise in 
the administration of the relief, involving as it 
would a determination of what is earned income 
Salaries, wages, and fees manifestly constitute 
earned income. What is to be done in the case of 
the corner grocer, whose income is due partly to 
capital and partly to personal services? Many other 
instances of the difficulty in allocating income either 
to capital or labor will occur to you. Of course, 
the corner grocer may solve his difficulties by in- 
corporation, but this is an unsatisfactory answer. 
Theoretically, the line should be drawn between 
real earned and real unearned income, but prac- 
tically it is impossible. It is my view that any 
relief in favor of earned income must be confined 
to earnings which are not derived in whole or in 
part from capital or in which the employment of 
capital is not necessary and is only incidental. 
Otherwise, such a provision would be impossible of 
satisfactory administration. The fact that absolute 
justice can not be attained should not stand in the 
way of affording relief which will reach the great 
majority of cases and which may be availed of in 
others with little trouble 

I do not believe that their most ardent defender 
would assert that the income and profits tax are 
certain. So many matters are left within the dis- 
cretion of the Commissioner of Internal Revenue, 
which must of necessity be exercised through his 
subordinates. It seems just to provide that a rea- 
sonable allowance shall be made for the exhaustion, 
wear and tear of property; that a reasonable de 
duction shall be allowed for the amortization of 
war facilities; that a reasonable allowance shall be 
made for depletion, and that the tax imposed in 
Section 220 shall not be incident unless the Com- 
missioner certifies that in his opinion the accumu- 
lation of gains and profits is unreasonable for the 
purposes of the business. It appears to be fair to 
assess a tax on the excess prohts ofa corporation 
based upon its invested capital; to allow a paid-in 
surplus when it is shown to the satisfaction of the 
Commissioner that tangible assets have been trans- 
ferred to a corporation substantially in excess of 
the par value of the stock issued therefor, and to 
provide in exceptional cases that the tax paid by a 
corporation shall bear the same ratio to its net in- 
come that the average tax of representative cor- 
porations bears to their average net incomes. When 
we come to the administration of these apparently 
just provisions, what do we encounter? 

What reasonable allowance shall be made for 
depreciation is a matter of judgment and is, there 
fore, uncertain. Honest differences of opinion are 
bound to arise between the taxpayer and the Gov 
ernment officials, and, indeed, among those officials 
themselves. The reasonable deduction for the 
amortization of war facilities involves questions as 
to what are war facilities and as to what extent 
they are used in post-war activities. The reason- 
able allowance for depletion requires the valuation 
as of March 1, 1913, of all the coal, ore, oil, gas and 
other natural deposits in the United States acquired 
before that date and operated for profit. Most of 








these resources are under the ground. The valu 
tion of the railroads by the Interstate Comme: 
Commission has been going on for years and 
that problem is easy compared with the valuat 
rhe Ex 
Profits tax law was repealed by the Revenue 
of 1921. Its administration, however, is still g 
on with respect to unaudited returns for the ye: 
1917 to 1921 inclusive. The determination of 
vested capital and paid-in surplus has n 
proved to be complex, but has resulted in discri: 


of property which can not be seen. 


nations between taxpayers situated substantia 
alike. Old and conservatively managed compat 
have written off items against current earnins 
which under management less conservative wou 
have been added to the property account, thus 
creasing the invested capital. The discriminati 
which results from the imposition of the tax 
such cases is manifest. Of the four divisions of 
Income Tax Unit dealing with the audit of retur: 
namely, the Personal Audit, the Corporation Au 
the Special Audit and the Natural Resources Di 
sions, the latter two are engaged primarily in t 
solution of the complex problems arising out 
these reasonable, but uncertain, provisions of t 
Act. As may well be imagined, while the Pers 
Audit Division will probably become reasonal 
current with its work in the not too distant futu 
and while the Corporation Audit Division is fa 
well in hand, the Special Audit and the Natural R 
sources Divisions are staggering under an 
parently ever-increasing burden. There is a ray 
hope for them, however, in the fact that when t 
problems of valuation and of invested capital 
determined for the earlier years, the computatior 
for the later years are greatly facilitated. The Cor 
missioner has gathered together in these divisior 
groups of able men, but their task is an hercule 
one. 

The inclusion in taxable income of profit rea 
ized from the sale of capital assets and the alk 
ance as a deduction of the loss sustained on th: 
sale requires the valuation as of March 1, 1923, 
capital assets acquired before that date and up 

T 


which a profit has been realized or loss sustaine 
The administrative difficulties of such a computa 
tion are manifest. Capital gains are not taxed 
income in England. The imagination is stretcl 


in considering them a recurring flow of income up« 
which an income tax should be levied, just as it 
in considering capital losses a recurring outg 
which should be allowed as deductions. The $ 
preme Court of the United States has held that 
Congress may tax such gains under the Sixteent 
Amendment. Congress, however, is not obliged t 
tax this species of income and could, 
eliminate capital losses as deductions. The Govern 
ment actuary has expressed the opinion that if capi 
tal gains had been eliminated as income and capita 
losses as deductions, at the outset, the revenue 
the Government would have been considerably i1 
creased. By this time the supply of old losses has 
been considerably diminished and there is a ques 


tion as to whether or not both capital gains and 


capital losses could be eliminated without impairing 
the public revenues. Such a step would 
simplify the administration of the law. A provisior 


of this kind would not ,and should not relieve the 


trader or dealer in capital assets from including 
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tal income the profits made by him or deprive 
the right to de t his business losses. 
e proximate cause of the difficulties with 
the Bureau is 1 contronted is that in 
ng and enacting t legislation, too little at 
has been given to tax administration 
The Income Tax certainly not levied at a 
vhen it is cor nt to pay it. The tax 
e to the cor tation of the taxpayer on 
of income i ible, generally speaking, 
r after he receives the income upon which the 
s levied. Would that I might stop here. Ad 
nal taxes are assessed upon the Government’s 
tigation of the tax yer’s income and its com 
tion of the tax, aft pplying the various rules 
n already ment ed, at any time or times 
1 year to five years after the income is earned. 
e additional ass ts frequently come when 
taxpayer has spent or lost the income upon 
h the tax is ass¢ As I have said, the main 
le is with the 1 isions of a law which of 
ity require tims the computation of the 
th a reasonable degree of accuracy. The 
however, cat t escape entire responsibil 
the delay, he s its burden may be. Be- 
was appointed a member of the Tax Simplifi- 
Board I had often expressed the opinion that 
Government was endeavoring to attain too high 
egree of accuracy uch cases, for instance, as 
ved fixing the valt f property or determining 
umount of depré tion. It requires no argu- 
to demonstrat it 100% of accuracy is un- 


1 


nable. Perhay yw 


f accuracy is obtainable 
n audit within a given length of time and with 


rtain amount of rk [he additional 10% of 
iracy requires not only the same length of time 
| the same effort, but a far greater length of time 
effort as the approach is made towards abso- 


accuracy. Eventually the law of diminishing 
irn comes into play and the additional percent- 
of accuracy is not worth the time and effort to 


tain it. In addition to this, the Government loses 





interest upon the revenue which it would re 
ive in the event of prompt additional assessments 
must further and considerably lessen the 
vantages of near lute accuracy Che incon- 
nience to the taxpayer in paying the tax increases 
something like geometrical progression to the 
Ly im assessing it [Taxpayers are required to 
ntain unproductive reservations of capital until 
end of the period of limitations and the loss of 
ome resulting from this source alone must be 
rmous. To my mind a considerable percentage 
\ccuracy can be ficed on the altar of prompti- 







Adam Smit! 





it a tax may take out or 


ep out of the | ets of people more than it 
ngs into the pt treasury in four ways: First, 
the expenses 11 ent to its collection. While 
cost of collecting the internal revenue is large 
amount, aggregating for the year 1922 about 
5,000,000, the cost was a little over one per cent 
the amount collected. It must be remembered, 
wever, that mu f this tax is assessed by the 
xpayer upon himself in his return and paid by 
at the time of filing thereof, or in quarterly 

1¢ stallments thereafter. It would be interesting to 









ww how much it sts to collect the additional 









taxes assessed less the credits and refunds allowed. 
I have never seen any statistics on this point. 

The second way mentioned is by taking from 
productive industry the persons engaged in collect- 
ing the tax. The total personnel in the Income Tax 
Unit proper, not counting the employees in the Col- 
lectors’ offices, amounts to 8,318. There are 6,477 
persons employed in the various Collectors’ offices, 
making a total of 14,795 employed in the assessment 
and collection of the income and profits taxes. 

The third way in which a tax may be unpro 
ductive is by the imposition of penalties ruinous to 
the taxpayer. Speaking of such penalties Adam 
Smith says: 

_ The law, contrary to all the ordinary principles 
of justice, first creates the temptation, and then pun 
ishes those who yield to it; and it commonly en 
hances the punishment too in proportion to the very 
circumstance which ought certainly to alleviate it, the 
temptation to commit the crime. 

I am firmly of the belief that penalties should be 
imposed in cases of intentional evasions and fraudu 
lent returns, but only in clear cases. The presump- 
tion of innocence should obtain and there should 
be absence of reasonable doubt before the penalty 
is imposed. This, I believe, is the attitude of the 
Bureau. While ignorance of the law does not ex 
cuse, it should certainly palliate. Penalties for 
neglect should only be imposed where there is 
absence of ordinary care under the circumstances 
and it is my experience, generally, that ordinary 
care is rather a low degree of care. 

Lastly, a tax may be objectionable by subject- 
ing the people to frequent visits and odious ex- 
aminations of tax-gatherers. A new provision in 
the Revenue Act of 1921 reads as follows: 

That no taxpayer shall be subjected to unnec- 
essary examinations or investigations, and only one 
inspection of a taxpayer’s books of account shall be 
made for each taxable year unless the taxpayer re- 
quests otherwise or unless the Commissioner, after 
investigation, notifies the taxpayer in writing that an 
additional inspection is necessary. 

It is important both from the standpoint of the 
taxpayer and the Government that this provision 
should be carried out in spirit as well as in letter. 

So much for the difficulties inherent in the ad- 
ministration of the Income Tax Laws. 

The work of the Income Tax Unit is seriously 
impeded by totally ina@equate housing conditions. 
[t is quartered in five buildings. The Commissioner 
of Internal Revenue has his office in the Treasury 
Building. The Deputy Commissioner in charge of 
the Unit and various other administrative officers 
have their offices in Annex No. 1, at Pennsylvania 
Avenue and Madison Place; the Personal Audit, 
Corporation Audit and Special Audit Divisions are 
quartered in Annex No. 2, at Fourteenth and B 
Streets ; the Sorting Section is located at Sixth and 
B Streets; the Rules and Regulations Sections at 
Twentieth and B Streets; the Natural Resources 
Division, the Solicitor of Internal Revenue, and the 
Committee on Appeals and Review are housed in 
the Interior Department Building at Eighteenth 
and F Streets. The close personal contact so much 
to be desired in an organization of this kind is 
almost impossible when the various divisions and 
sections are so widely scattered. Several floors of 
the Arlington Building at Vermont Avenue and H 
Street were originally intended for the Internal 
Revenue Bureau. This building is sufficient in size 
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Bureau. It is occupied 
would be 


Congress 


to accommodate the entire 
at present by the Veterans’ Bureau. It 
a measure of the first magnitude if 
should provide an adequate building for the Income 
Tax Unit or make other provisions for the Veter 


ans’ Bureau and turn over the Arlington Building 
to the Bureau of Internal Revenue 

It requires no demonstration to show that the 
administration of the Income and Profits tax laws 
is a man-size job. In the fiscal year 1922, the re 


ceipts of revenue from those taxes amounted to over 
$2,000,000,000. The complex character of the Act 
to be administered has already been discussed. The 
total personnel in the Income Tax Unit and the Col- 
lectors’ offices is over 15,000. In view of this situa 
tion it is absurd to burden the Commissioner with 
the enforcement of the liquor and narcotic laws; 
yet so itis. If the Department of Justice is not the 
proper arm of the nment to enforce these 
laws, they should be put under a separate Bureau 

Figures show the size of the task that was sud 
denly dumped on the Commissioner of Internal 
Revenue in 1917. Prior to that year the burden had 
been light. In 1866 the receipts from the income 
tax law of 1861 amounted to $72,982,159. This was 
the largest amount collected in any year under that 
law. In the fiscal year 1914, the receipts from the 
income tax law of 1923 amounted to $71,381,275 
In the year 1917, receipts from this tax amounted 
to $359,681 ,228. In the year 1918, the receipts from 
the income and profits tax law of 1917 amounted 
to $2,838,999,894. In the year 1920, the receipts 
under the income and profits tax law of 1918 
amounted to $3,956,936,004. In 1922, receipts from 
the revenue law of 1921 amounted to $2,086,918,- 
465. The amount of internal revenue received from 
all other sources during the fiscal year 1922 
amounted to $1,121,239,843. Many provisions of 
the Revenue 


Gove! 


Law of 1917 were new and the force 
had to be educated in the law and trained in its 
administration. In order to secure uniformity of 
decisions under and application of the law, it was 
necessary to employ a considerable force at Wash 
ington. This was the original plan in this estab 
lishment, rather than the collection of the tax. It 
was contemplated at that time that as soon as the 
interpretation of the law should be settled, the work 
of administering it and collecting the tax would be 
carried out largely through the Collectors’ offices. 
Not only have the receipts grown, but the num- 
ber of returns on which taxable income is reported 
has increased almost twenty fold from 1916 to 1920, 
due largely to the lowering of the personal exemp 
tions. There were 437,036 income returns filed in 
the year 1916; in the year 1917 they increased to 
3,473,890, and in 1920 they amounted to 7,259,944. 
Exact figures are not available showing the 
increase in personnel in the income tax unit and 
their distribution in Washington or in the field dur 
ing the period we are discussing. In 1913 the ad 
ministrative force in the entire Internal Revenue 
Bureau at Washington consisted of 277 persons, 
while the field force numbered 3,723. The total 
force in that year engaged in income tax adminis- 
tration, both in Washington and in the field, with 
the exception of employees in Collectors’ offices, 
amounted to under 400 persons. In 1918, the entire 
personnel in the Bureau at Washington numbered 
2,245, and the field force 7,257. In this year it is 


estimated that the total personnel at Washington 





and in the field employed in the income tax 
alone amounted to something over 2,100 per 
of whom about 585 were at Washington and 
proximately 1,540 in the field. The total num 
of persons employed in the income tax unit 
amounts to about 8,318 persons, of whom 3,064 
in the field and 5,254 are in Washington. I: 
tion to those employed in the income tax unit 
ably about 6,500 persons are employed in tl 

ous Collectors’ offices. 

These figures not only show the great incre 
in the number of persons employed in the 
tration of income and profits tax laws, but sh 
also, that the increase in the force at Washingt 
has been, actually and comparatively, much 





than in the field. The process was one of cent 
1iZation. 

Personal income tax returns showing a net 
come of $5,000 or less are left in the various Coll 
tors’ offices and are audited there. Work 
class of returns is practically current. Perso 
income tax returns disclosing net income of m 
than $5,000, and all corporation returns, are sent 
Washington. As a result of this procedure, 
proximately 1,200,000 income tax returns are 


warded to Washington each year. 
of the audit of these returns is discouraging 
arrears. Only about 63,000 returns for the y« 
1921 have been audited, and those for 1922 are p1 
tically untouched. The audit of 674,642 returns 
the year 1917 to 1920 inclusive, has not been com 
These returns are distributed over the fou 
1917, 28,916; 1918, 84,324; 191 


mm a asl 
The c npie 
1 
| 


pleted. 
years as follows: 


103,198: 1920, 458,205. These figures are take 
from the Statement of Progress for the thr 


months ending June 30, 1923. Although a cor 
siderable amount of work has been done in tl 
audit of these returns, they involve very larg 
amounts of tax and questions so difficult of solu 
tion that they have not been solved in all this 
At the instance of our Board, an investigatior 
is now being conducted by a man trained in busi 
ness organization for the purpose of expediting 
audit of returns, the disposition of claims, 
elimination of unnecessary steps, and the fixing 
responsibility. It is hoped that the result of his 


recommendations will materially increase the pr 
duction of the Unit. 

The very size of the task and the spread of the 
work over the entire country forces upon our c 
sideration the advisability of decentralization. I: 
the year 1863, when the Income Tax Law of 186! 
was being administered, the Field Service personne 
amounted to 3,822, and the force at Washington t 
60 A striking feature of this division compare 


with that at the present time is the smallness of 
the force at Washington. At the present time ther: 


are 34 Internal Revenue offices in various sections 
of the United States, each under a Revenue Agent 
in Charge, who reports directly to the Income Tax 


Unit at Washington. While this field force makes 
examinations when instructed so to do from Was 
ington, they have no power to settle and determine 
cases and can only report their findings to the In 
come Tax Unit at Washington, where the tax is 
settled. There seems to be no reason to believe that 
the audit of returns by accountants could not be 
carried on in a number of different offices just as 
well as it is being done at Washington. Personal 
contact with the taxpayer would eliminate lengthy 
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the Collectors’ offices. Such procedure, however, 
is entirely unnecessary and, in my opinion, inadvis- 
able unless Collectors’ offices are placed under the 
Civil Service laws. The various district offices 
could be placed directly under the Commissioner 
just as the Internal Revenue Agents in Charge are 
under him at this time. 

The problem of decentralization is one that has 
been considered by our Board for some time. The 
first experiment therein was made by sending a 
group of the Committee on Appeals and Review to 
a district to hear cases arising in that locality. 
That Committee is now in Los Angeles. 

In pursuance of its statutory duties, the Tax 
Simplification Board has made a number of recom 
mendations looking to the simplification of the pro 
cedure followed and forms used in the Bureau, most 
of which have been adopted and put in force. It 
would be tedious to describe them in detail. The 
following recommendations made this year may be 
noted briefly: 

First: The clarification and simplification of 
the procedure on appeals to the Committee on Ap- 
peals and Review. 

Second: The abolishing of ownership certifi- 
cates in connection with bond interest, except in 
respect of bonds containing tax free covenant 
clauses. These certificates were found to be pro- 
ductive of little additional tax and ta be a source 
of annoyance to the public. It is impossible under 
the law and in justice to the obligor to abolish them 
in connection with bonds containing tax free 
covenant clauses. 

Third: The adoption of a simple form of re- 
turn on one sheet for taxpayers whose net income 
is less than $5,000 and is derived chiefly from one 
source. This return will be of benefit to the great 
majority of taxpayers next year. 

Fourth: The strict requirement that cases 
once closed be not reopened except in cases of 
fraud or gross error. 

Fifth: The examination by a man trained in 
business organization of the processes in the audit 
of returns and the adoption of his recommendations 
designed to speed up the work, eliminate unneces- 
sary steps and fix responsibility. 

Sixth: Experiments in decentralization. 

The most effective way of simplifying the in- 
come tax law and procedure is by reducing the 
rates. Where the rate of taxation is high, every 
question becomes one of importance, is strenuously 
insisted upon by the taxpayer, and requires careful, 
and frequently minute, examination by the Gov- 
ernment. 

Acting within the scope of my appointment, | 
have dealt with some of the problems arising out 
of the administration of the tax laws. These are 
the troubles of the income tax unit. The economic 
aspects of taxation I have discussed only inci- 
dentally. Presumably, Congress will have before 
it the question of taxation at its next session. This 

\ssociation and its members will be influential in 
the course of future legislation. May I, therefore, 
again impress on you the importance of giving care- 
ful consideration to tax administration in any fu- 
ture tax legislation. 


One trouble with law enforcement, perhaps, is 
the fact that so many are in favor of it in general 
instead of in particular 
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the public. : And we concur with the court below 
in holding that the value of the property is to be deter- 
mined as of the time when the inquiry is made regard- 
ing the rates. If the property, which legally enters into 
the consideration of the question of rates, has increased 
in value since it was acquired, the company is entitled 
to the benefit of such increase.” 

After citing other cases, he continued: 

It is impossible to ascertain what will amount to a 
fair return upon properties devoted to public service 
without giving consideration to the cost of labor, sup- 
plies, etc., at the time the investigation is made. An 
honest and intelligent forecast of probable future values 
made upon a view of all the relevant circumstances, is 
essential. If the highly important element of present 
costs is wholly disregarded such a forecast becomes im- 
possible. Estimates for tomorrow cannot ignore prices 
of today. 

Witnesses for the Company asserted—and there was 
no substantial evidence to the contrary—that excluding 
cost of establishing the business the property was worth 
at least 25 per cent more than the Commission’s esti- 
mates, and we think the proof shows that for the pur- 
poses of the present case the valuaticn should be at least 
$25,000,000, 

The probable earnings upon this valuation he com- 
puted not to exceed 514%, which he held to be wholly 
inadequate. 

Mr. Justice Brandeis, with whom concurred Mr. 
Justice Holmes, concurred in the judgment of reversal 
on the ground the order of the Commission prevented 
the Company from earning a fair return on the amount 
prudently invested in it. But he dissented as to the 
rule to be applied in valuing the property, and deliv- 
ered a long and cogent opinion advocating that capital 
honestly and prudently invested be taken as the con- 
trolling factor in computing the rate-base. There is 
space here for no more than the following brief ex- 
cerpts from his argument: 

The so-called rule of Smyth v. Ames is, in my opin- 
ion, legally and economically unsound. The thing de- 
voted by the investor to the public use is not specific 
property, tangible and intangible, but capital embarked 
in the enterprise. Upon the capital so invested the Fed- 
eral Constitution guarantees to the utility the opportunity 
to earn a fair return. Thus, it sets the limit to the 
power of the State to regulate rates. The Constitution 
does not guarantee to the utility the opportunity to earn 
a return on the value of all items of property used by 
the utility, or any of them. The several items of property 
constituting the utility, taken singly, and freed from the 
public use, may conceivably have an aggregate value 
greater than if the items are used in combination. The 
owner is at liberty, in the absence of controlling statu- 
tory provision, to withdraw his property from the public 
service; and, if he does so, may obtain for it exchange 
value (citing cases). But so long as the specific items 
of property are employed by the utility, their exchange 
value is not of legal significance. . . . 

The rule of Smyth v. Ames sets the laborious and 
baffling task of finding the present value of the utility. 
It is impossible to find an exchange value for a utility, 
since utilities, unlike merchandise or land, are not com- 
monly bought and sold in the market. Nor can the pres- 
ent value of the utility be determined by capitalizing its 
net earnings, since the earnings are determined, in large 
measure, by the rate which the company would be per- 
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pany) sought to prevent the enforcement of an ord 
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business in other parts of the country from its bewilder- 
ing influence? 

The contrariety of decision cannot be reconciled 

Further on he said: 

It will be observed the Commissions did exactly the 
same thing, and yet the action of one is affirmed, and the 
action of the other reversed. This contrariety of decision 
[ cannot reconcile. There should be reversal of both or 
the affirmance of both if their identities are to be observed. 
I, therefore, must dissent from one or the other of the 
and as the Bluefield case has the support of the 
Telephone case, I dissent from the present case, there 
being a majority against it, and those cases, besides, ex 
pressing my view of the law. 


Cases, 


Although the principal question in these cases was 
that of valuation, it should be noted that in the Blu- 
field case the Court held that as the property had for 
a long period been earning between 4 and 5 per cent., 
a rate of 6 per cent. was substantially too low to con- 
stitute just compensation for the use of the property 
employed. In defining a reasonable return Mr. Justice 
Butler said: 

What annual rate will constitute just compensation 
depends upon many circumstances and must be determined 
by the exercise of a fair and enlightened judgment, havy- 
ing regard to all relevant facts. A public utility is en- 
titled to such rates as will permit it to earn a return on 
the value of the property which it employs for the con- 
venience of the public equal to that generally being made 


at the same time and in the same general part of the 
country on investments in other business undertakings 
which are attended by corresponding risks and uncer 


tainties; but it has no constitutional right to profits such 
as are realized or anticipated in highly profitable enter- 
prises or speculative ventures. The return should be rea- 
sonably sufficient to assure confidence in the financial 
soundness of the utility and should be adequate, under 
efficient and economical management, to maintain and sup- 
port its credit and enable it to raise the money neces- 
sary for the proper discharge of its public duties. A rate 
of return may be reasonable at one time and become too 
high or too low by changes affecting opportunities for 
investment, the money market, and business conditions 
generally. 

In the Georgia Railway case the court disposed ot 
certain other objections to the computation of the 
rate-base, holding that a perpetual permit to maintain 
gas-mains, not amounting to a monopoly, should be 
excluded from the valuation and held that a return 


of 714 per cent. could not be deemed confiscatory. 
In Missouri ex rel. Southwestern Bell Telephone 
Co. v. Public Service Commission of Missouri, the 


case was argued by Mr. Frederick W. Lehmann for 
the Company and by Messrs. L. H. Breuer and James 
D. Lindsay for the Commission. 

In Bluefield Water Works and Improvement Co. 
v. Public Service Co. of West Virginia, the case was 
argued by Mr. Alfred G. Fox for the Company and 
by Mr. Russell S. Ritz for the Commission. 

In Georgia Railway & Power Co. v. R. R. Com- 
mission of Georgia, the case was argued by Messrs. 
[.. Z. Rosser and Robert Dodge for the Companies 

Public Utilities—Rates, Interstate Commerce 
Commission 
‘*The Transportation Act constitutionally authorizes the 
Interstate Commerce Commission to apportion joint rates 
according to the greater needs of particular carriers so as 
to assure adequate transportation service. 

Akron, Canton & Youngstown Ry. Co. v. The 
Umited States, Adv. Ops. 308, Sup. Ct. Rep. 270. 

This case, known as the New England Divisions 
Case, came to the Supreme Court on appeal from the 
District Court for the Southern District of New York. 
That court had refused to enjoin, at the suit of forty- 
four railroads west of the Hudson River, the enforce- 
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ment of an order of the Interstate Commerce Commis- 
sion directing that the shares of the New England 
railroads in joint through freight rates be increased 
fifteen per cent. This order had been entered pur 
suant to Section 418 of the Transportation Act of 
1920. which authorizes the Commission to make such 
divisions of joint rates. Although the petitioning lines 
advanced other reasons for the invalidity of the Com- 
mission’s order, their principal contention was that the 
Act authorized the division of joint rates only so as 
to give each carrier its just and equitable share, and 
that the Commission had acted here simply to relieve 
the financial needs of the New England lines so as to 
keep them in operation. This and other arguments 
were rejected by the Supreme court and the decree 
affirmed. 

Mr. Justice Brandeis delivered the opinion of the 

Court. As regards this first contention he said in 
part: ; 
Transportaticn Act, 1920, ints 
legislation a new railroad policy iting case) Theret 
fore, the effort of Congress had been dire 
to the prevention of abuses, particularly those arisi 
from excessive or discriminatory rate The 1920 
sought to ensure, also, tation service 
That such was its purpose, Congress did not leave to 
inference. The new purpose was expressed in unequivocal 
language. And to attain it, new rights, new ol 
new machinery, were created. . 

The credit of the carriers, as a e, had been 
seriously impaired. To preserve for the nation substan 
tially the whole transportation systet deemed impor 


the federal 





mainly 








adequate transpo 








ybligations 








tant. By many railroads funds were needed, not only 
for improvement and expansion of lities, but for ade- 
quate maintenance. Un some, mtinuc yperation would 


be impossible, unless additional revenues were procured. 


A general rate increase alone would not meet the situa- 
tion. There was a limit to what the traffic would 
bear. 


Raising joint rates for the benefit of the weak car 





riers might be the only feasible method of obtaining cur 
rently the needed revenues. Local rates n t already be 
so high that a further increase would kill the local 
traffic. The through joint rates might be so low that they 
could be raised without proving burdensome On the 





other hand the revenues of connecting carriers might be 
ample; so that any increase of their earnings from joint 
rates would be unjustifiabk through traf- 
fic would, under those circumstances, bear an increase 
of the joint rates, it might be proper to raise them, and 
give to I hol 


the weak line the whole of the resulting increase 





in revenue. That, to some extent, may h: been the 
situation in New England, when, in 1920, the Commission 
was confronted with the duty, under the new section 
15a, of raising rates so as to yield a return of substan 
tially 6 per cent. on the valu f the property used in 


the transportation service 

Thus construed, he held that the 
utional. He said: 

The argument is th the division of a joint rate is 
essentially a partition of property; that the rate must be 


Act was consti- 


= 





divided on the basis of the services lered by the sev 
eral carriers; that there is no difference between taking 
part of one’s just share of a joint rate and taking from 
a carrier part of the cash in its tt ury; and thus, that 
apportionment according to needs is a taking of property 
without due process jut the argument begs the ques 
tion, What is its just shar It is t umount properly 
apportioned out of the joint rat it amount is to be 
determined, not by an agreement the parties or by 
mileage. It is to be fixed by the Commission; fixed at 
what that board finds to be just, reasonable and equitable 
Cost of the service is one of tl | in rate making 
It may be just to gi the pr carrier a smaller 
proportion of the increased riginal rate 
Whether the rate is 1 nable n nd largely upot 
the disposition which is to be mad f the revenues 


derived therefrom 

What the Commis n did was t raise the additional 
revenues needed by the New England lines, in part, 
directly, through increase of all rates 40 per cent. and 












in part, indirectly, th gh increasing their divisi 
joint rates. In other words, the additional revenu 

were raised partly a direct, partly by an indir 
It is not true, as argued, that the order comy 
railroads to support the weak. No part of the r 


led | ie New England lines is paid by t 











neede 
carriers. 

The learned Justice then held that the ( 

sion did not base its order on the theory 

authority to fix divisions as between grouy 



























riers without considering the carriers individ 

Congr¢ may, consistently, with the duc 
create rebuttable presumptions (citing cases 
the burden of proof (citing cases) It 
have declared in terms, that if is 
evidence introduced is typical of tr: 1 of 
ditions, and of tl t rates and divisions, of 
riers Of a group accepted as pri 
det bearing u e proper division of ¢ 
I of every « in that group. Congr 
{ ide, in effect, it imposed upon the ( 
the duty of deter ng the divisions. Tor 
way could the task be performed. 

In deciding that the Commission 

the essentials of a full hearing, he said: 

\ hearing may be a full one, although tl 
troduced does - | the tribunal t ( 
issues completely or permanently; and 
tribunal is convin when entering the ord 
th upon further vestigation, some chat 
have to be 1 To grant under such circu ! 
mmediate ibject to later readjustment 
more a trar f revenues pending a dec 
the like action ! s involving general i 

é a transfer f revenues from the p 
shippers to the treasury of the carriers I 
is not obnoxious to the due process cl 
visional, is clear [If this were not so, n 





wuld violate the Constitutio1 
was argued by Mr. Walter C 
the Akron, Canton & Youngstown Rail 
by Mr. Blackburn Esterline for the 
Mr. Walker D. Hines for the Interstate 
Commission, by Mr. Charles F. Choate, ]r., for 
New England Lines, by Mr. Alexander H. Elder 
the Central Railroad Company of New Jersey 
by Mr. Herbert A. Taylor for the Erie Railroad ( 
pany hicago & Erie Railroad C 


Injunctions w¢ 


Che case 





and the Chic 
Public Utilities——Rates, Obligation of Contracts 
to abandon 


charge more 


A contract whereby a city allows a railroad 
one of its lines and the road agrees never tc 
than a certain fare, is valid, and its obligation is impaired 
by the application of this fare to extended corporate limits 

Georgia Ry. & Power Co. v. Tow 
Adv. Ops. 669, Sup. Ct. Rep. 613 





In 1902 a company operating, ( a 
way lines between Decatur and At 
ceeded to abandon one of these lines a the 
aroused the opposition of the Town of Decatur 
adjustment of this controversy resulted in a « 
whereby the Town agreed to allow the lin be t 


up and the company agreed never to charg re tl 






















a five cent fare between its terminus in Atlant 
that in Decatur. In 1920 the company 
propriate commission to authorize a seve t rat 
But the commission refused jurisdictior g] 
subsequently fixed a seven-cent fare on lines not « 
ered by the contract. The company neverthel 
about to put the higher rate into effect tw , 
lanta and Decatur, when the Town 

uit to restrain the company from s« 

fendants contended that the contr 

beyond the municipal powers of the 1 nd tl 
the application of the rate therein fixed to | 

Town to include which the corporate limits 
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s obligation in vio- 


he United States 


n ecree granting a pre- 
s affirmed on writ of 
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further re- 
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wer of State 
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d, if so, the extent 
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id in conclusion: 


the judgment be 
l contract rates 
istained. The 
Decatur, as it 

lo apply them to 
let n defend- 
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Public Utilities —Rates, Increase 
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ceiver for the railroad, the Railroad Commission of 
Florida authorized a seven cent fare. The Ortega 
Company brought suit to enjoin the receiver from 
charging the higher rate. It contended that the attempt 
of the legislature to give the Commission power to 
increase rates was unconstitutional, because the provi- 
sion of the State Constitution limited its power to the 
decrease of rates improperly high. This provision 
read : 

The legislature is invested with full power to pass 
laws for the correction of abuses and to prevent unjust 
discrimination and excessive charges by persons and cor- 
porations engaged as common carriers in transporting per- 
sons and property, or performing other services of a 
public nature; and shall provide for enforcing such laws 
by adequate penalties or forfeitures. 

The District Court for the Southern District of 
Florida rejected this contention and dismissed the bill, 
Upon appeal to the Supreme Court the decree was 
affirmed. 

Mr. Justice McKenna delivered the opinion of 
the Court. He said: 

We say unhesitatingly that we concur with the Dis 
trict Court that under Section 30 and the legislation of 
the State the Commission is competent to increase as 
well as to decrease rates. And such we think, as the 
District Court decided is the effect given Section 30 and 
the legislation of the State by the Supreme Court of 
the State although we cannot say that in any case there 
is a precise contrast between the power to increase as 
distinguished from the power to decrease rates, which is 
now the point in controversy. We think, however, the 
power to increase as well as to decrease rates is an inev- 
itable deduction from the reasoning of the cases. 

In conclusion he said: 

Necessarily, therefore, we affirm the action of the 
District Court; but while this denies the relief the Ortega 
Company prays against appellee,.we do not wish to be 
understood as adjudging that the Company may not be 
entitled to some remedy for the non-observance of the con- 
tract by the Traction Company. 

[he case was argued by Messrs. Herman Ulmer 

and W. T. Stockton for the Ortega Company and by 
Mr. Peter O. Knight for the receiver. 


Public Utilities—Taxation, Contract Clause 

Where a city has leased its property to a railroad com- 
pany for operation, the State may constitutionally take 
over the road and tax the city to pay a deficit in operating 
expenses. 

City of Boston v. 
Ct. Rep. 129. 

Pursuant to statutory authority the City of Bos- 
ton constructed subways and leased them to the Bos- 
ton Elevated Railway Company until July 1, 1936. 
The Company got into financial difficulties, and to re- 
lieve the situation the State legislature passed the spe- 
cial act of 1918. This act placed the railroad in the 
hands of trustees for operation, provided for the rais- 
ing of a fund to rehabilitate the property, and required 
the payment of any deficit out of the funds of the 
Commonwealth. The State treasury was to be reim- 
bursed for such payments by the levy of a tax upon 
the several cities in which the railroad operated, in 
proportion to the number of people served. The act 
having been put into operation, this bill was brought 
by the City of Boston to restrain the levy and collec- 
tion of the tax. The Supreme Judicial Court of Mas- 
sachusetts sustained a demurrer to the bill, and when 
the case came on writ of error to the Supreme Court 
of the United States, the decree was affirmed. 

The Cuier Justice delivered the opinion of the 
Court. After disposing of certain questions of prac- 
tice, he stated the principal contentions as follows: 


The plaintiff in error comes to this Court because, 
as it says, the statute of 1918 of the Commonwealth, by 


Jackson, Adv. Ops. 144, Sup. 
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which the trustees took over and are n perating the 


railway, impairs the obligation of the contract of lease 


of its property in the tunnels and subways to the rail 
way company, and so violates the contract clause of the 
Federal Constitution. It further contends that the imposi- 
tion of a tax merely to aid a private corporation, as in 
the Act of 1918 complained of, is not for a public pur 
pose, and taxes collected therefor from it is taking its 
property without due process of law Thirdly it avers 
that vesting power in the trustees to f the deficit in 


operation of the railway and t ssess tl for a larg 
part thereof is also taking its propert without due 
process of law. 
The learned Chief Justice opinion oO 
the State Supreme Court, and then said (in part) 





There was no restriction upon the the rail 
way company to assign the lease if the ¢ any had the 
corporate power and that, if it di xist before, 
was supplied by the act itself I y provided for 
keeping the property in good repair 1 the payment of 
rentals due the city There \ nothing in the contract 
of assignment which in t : t paired the 
obligation of the company to the cit nder the least 
Indeed it secured the performance of t obligations 

But it is said the contract was im because the 
act provided that any deficit incurred the operation 
of the road under the assignment wv paid out of 
the Treasury of the Con nwealth and finally was te 
be collected in large part from the Cit f Boston, and 
thus that though Boston to rect ts rental. it 
was required to pay a deficit in operation into which the 
rental must enter as an import factor Che effect 





therefore, was to take away or impair its beneficial inte 

est in the profits of the contract of leas« | its propert 

To this the Supreme Court answered that this tax was 
not imposed on Boston in its proprietary capacity in 
which it built the subways and leased them. The taxes 
collected were state taxes to achieve a state purpose and 
Boston in its public and political character was a mere 
state agency for the collection [The taxpayers were t 
be called upon to bear the burden of the public purposs 
of the State in furnishing this important service of trans- 
portation in and between tl vhich they 
lived. If this was in accord with the state constitution 
and statutes, as we must and do find it to be from the 
well-reasoned opinion of the Supreme Judicial Court, we 
can not see that in any respect the levy of the tax for 
deficits impairs Boston’s contract with the Railway Com 
pany. 


e communities in 


The case was argued by Messrs. Nathan Matthews 
and Joseph B. Lyons for the City of Boston, and by 
Messrs. J. Weston Allen, Edwin H. Abbott and Alex- 
ander Lincoln for the State authorities, the company 
and the trustees. 


Certain other cases decided at this last term and 
having to do with public noted here 
more briefly. 

In Wichita R. R. & Light ¢ The Public Util 
ity Commission of Adv. Ops. 52, Sup. Ct 
Rep., 51 the Supreme Court held that a statute authoriz- 
ing a public service company to change its rates by fil- 
ing a new schedule does not dispense with the neces- 
sity of a finding that rates established by contract are 
unreasonably low, in the case of a hearing inter partes 
before the Commission. A company under contract to 
take electrical energy at a certain rate from a furnish 
ing company brought suit to enjoin the Commission 
from putting into effect rates higher than those stipu 
lated by the contract. The Supreme Court, in revers 
ing the decree of the Circuit Court of Appeals for the 
Eighth Circuit, held that the petitioner was entitled to 
judgment on the pleadings because the record showed 
that the Commission had made no finding that the 
rates fixed by the contract ’ 

The Court, by the Curer Justice, held that a provision 
of the State Public Utilities Law, providing for the 
change of rates by the filing of a new schedule with 
the Commission, could not be utilized to abrogate con 


Kansas, 


were unreasonably low 
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Member New Executive Committ 
Chicago, Illinois 


tract rates, but that a hearing and a finding were ¢ 


sential 
The case was argued by Mr. Henry I. Green fi 
the petitioning company and by Mr. H. L. McCun 


for the utility seeking to charge a higher rate 
In Cumberland Telephone & Telegraph | 

Service Commission, Adv. Ops. 9 
Sup. Ct. Rep., 75 the Supreme Court, in an opinion d 
livered by the Cnier Justice, held that in view of Sec 
tion 266 of the Judicial Code a single judge 
grant a temporary injunction pending appeal after 
court of three judges has denied the 
Though hinging upon a point of practice, the cas 
arose upon the suit of a telephone company to enjol 
the State Commission from reducing the existing rat 
he Judge of the District Court for the Eastern Dis 
trict of Louisiana granted a restraining order until the 
application for an interlocutory injunction could be 
heard by three judges. The full court then denied the 


Louisiana Public 


cannot 


applicatior 


injunction, the District Judge dissenting. He there 
upon allowed an appeal and continued the original re 
straining order pending the appeal The Supreme 


Court set aside this restraining order, and referred the 
application for an injunction to maintain the status qu 


to the Court constituted of three judges 


The case was argued by Mr. J. Blanc Monro 
the company and by Mr. Henry P. Long for the c 


mission 


Poor Patriotism 


“Simplification and improvement of the proc- 
esses of criminal law are perfectly within the powet 
of the people of the United States. It is poor pa- 
triotism that turns away from compara 
statistics and refuses to admit that we have any 
thing to learn from other countries abou 
the spread of crime N.Y. Ez 


ive crime 
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THE EVOLUTION OF LAW IN LATIN AMERICA 


\fter Middle of Nineteenth Century the Southern Republics Began to Enlarge and Modernize 
the Old Spanish Law—Chilean Civil Code One of First Steps Toward Independence of 
Spanish System—Eclectic Character of Argentine Civil Code—Various Reforms 
Embodied Therein* 


By Dr. E. S. ZEBALLOS 
Minister of Foreign Affairs of Argentina 
XVII Century, mercial Code of the Argentine Republic, in the re 
important city vision of which | had the honor of taking a part 
South America. as amember of a special parliamentary commission, 
cordially. No  weaddeda clause by which the commercial customs 
re of the coun- are applied in all doubtful or unruled cases. 
between neigh- The civil and commercial activities of nearly all 
imes the parish South American countries were ruled until the 
in friendship middle of the XIX Century by the wonderful Span- 
ish private law, successively compiled in the well- 
h ibildo (Munici known code, Forum Judicum, The Siete Partidas, 
nly rung in the days and the Recopilacién 
ion. One morn After that epoch the Republics began to modern- 
and the people ize and enlarge the old Spanish law, harmonizing 
hat one of the it with their democratic institutions and with the 
requirements of the new times. 
of the city appeared on We can quote as the most important feature 
ldo, and with solemn and_ of this evolution the civil legislation of Argentina, 
that a most serious Brazil, Chile and Venezuela. 
aceful life of the colony. The Chilean civil code is one of the first steps 
just started from Lima, that was taken in South America toward inde- 
1 the pur g offices in this city. We pendence of the Spanish law. Undoubtedly it is 
:pose prohibit the lawver from coming into a remarkable code, following in some points of 
‘territory and to sign at once a memorial ad- view the Code Napoleon. It is the first code which 
ressed to His Majesty the King, giving the reasov legislates on the very interesting economical and 
such an attitude We,” he added, “want to live social subject-matter of the juristic persons, al- 
uietlv, in the peace of God.” ready acknowledged in Roman Law. But the 
The assembly unanim usly passed the prohibi- Chilian Code incurred a mo$&t serious error by re- 
n of the lawyer’s entrance; and our unfortunate fusing to acknowledge the general State, the prov- 
lleague was obliged ride back several thousand __inces, the municipalities and the Church as juristic 
hs of uncomfortable travel persons. While under the Roman Law the fiscus, 
snowcapped _ the modern State, might be arraigned before the 
courts in its contractual relations, under the Chilian 
? Minneapolis, Code it cannot, the private rights remaining thus 
entlemen, whicl ws now | » gathering of without legal protection. 
eral hundred vers, welcoming them with- The Argentine Civil Code was drafted in 1865 
ut ringing tl m bel and approved by the federal Congress in 1869 and 
Under thes conditior ad the honor of revised in 1882 and 1888. 
ing invited to attend your n ing, representing It is perhaps the most important civil code of 
‘uth America [ cannot assume spontaneously the New World ; its author, the eminent jurist 
representatiot ut feel myself honored by Velez Sarsfield, an Argentine of British extraction, 
resenting to vou t rdial message of brother- having followed in an eclectic and wise manner the 
ood of the ep f Lawyers of the Argentine most judicial liberal and democratic principles de- 
Republic, which printed text you are now to receive. Tived from the Institutes of Justinian to the Louis- 
(nd thanking you for the high honor of your spon- ana Civil Code, and from Napoleon’s Code to the 
taneous invitatiot ill be glad to submit to you federal Constitution of the United States of America 
few remarks upon t olution of law in the and Argentina. 
outhern countri pecia n Argentina. I will give you only some indications of the 
We have what in call the Roman system Characteristics of this American monument of 
the codification, private law. One is the acknowledgment of the 
-isprudence, which State and the commercial organizations as juristic 
of the American persons. (States, Provinces, Municipalities, the 
Crown, the Church, Banks, Companies, etc.). When 
ry far from the acting not in their political capacity but in their 
Common Law Civil condition of contractors, for instance, the po- 
in the Com- _ litical bodies can be arraigned in the Courts by private 
parties, thus guaranteeing the individual rights in 
face of the omnipotence of the State. And the 


of the American 
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Argentine Code does not provide for a special Court 
of Claims in such cases, ‘The actions the 


public organizations are submitted to the ordinary 


against 
civil and commercial Courts, and in certain cases to 
the Federal Supreme Court of Justice. As you see, 
the Code is inspired by a full democratic ideal, the 
equality of the State and the individuals before the 
majesty of the law. 

Another very advanced and audacious reform, 
for the times in which it was proposed some seventy 
years ago, was in connection with the civil condi- 
tions of married women. Abandoning the Roman 
and Spanish despotic rules on this subject-matter, 
the Argentine legislation promotes a prudent evolu 


tion to the effect of giving to women more inde 
pendence, making of them not only the wives, but 
the civil partners of their husbands and in no way 
their slaves. Independently of the religious char 
acter, which the Argentine law leaves to the free 


will of the parties, it considers matrimony as a 
social institution, in which intervenes the civil law 
in the first place and the religious sentiments, 
secrated by the Church, afterwards 
From a civil point of view matrimony is dealt 
with as a sui generis contract, and submitted to a 
special legislation, in which the contracting liberty 
is only limited by certain rules of public order 


con 


And it is worth recording that the article of the 
Argentine Civil Code on the subject-matter of the 
duty and rights of the consorts, the marriage con 
tract, the laws applicable to their movables and to 
their change of domicile, are all taken from the 


(Conflict of Laws, Chap. 
Art. 2370 
] 


American work of Story 
VI.) and from the Louisiana Code, 

The Argentine Code has abandoned all the 
known legislations on the matter of contract of 
marriage, its preference having been to submit the 
civil conditions of the same to permanent law, thus 
avoiding certain abuses commonly committed in 
the covenants. The matrimonial society is then 
legal. Nevertheless, the contract is admitted under 
certain conditions, only with a secondary character, 
and provides that certain rights of woman respect- 
ing their property are duly established, keeping her 
independent of the husband in regard to the owner- 
ship of the property introduced by her to the con 
jugal society. 

The Argentine system protects women’s rights 
by special limitations to the admi 
given to the husband, in order that the women may 
conserve and save their patrimony \ woman is 
always a creditor of the husband for her dowry 
and in case of bankruptcy or death of the latter, 
she has the right of claiming the full payment of 
devolution of his dotal properties. She can take 
over the administration of the conjugal society in 


idministrative faculties 


case of sivil incapacity of the husband. Finally, the 
husband cannot sell or mortgage or in anv way 
burden his without her con- 


wifes real property 
+¢ 


of revindication and of 


sent, and she has the right 


taking judicial steps to obtain the liberation of the 
real estate charged with debts without her signa- 
ture 

I will not insist on these points of view of the 
Argentine judicial evolution in regard to the law 


of married women. But f: » above indications 
you will undoubtedly be able to admire the sagacity 
of the legislator in insinuating and graduall\ pre 
paring the full civil emancipation 


of the women, to 
which legal conquest we are now advancing in our 
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country with the unanimous consent of pu 
opinion. 

Another transcendent evolution of the Arg 
tine Code is. what refers to Private Internati 
Law. After more than thirty years of teaching 

I 


matter in the University of Buenos Aires, 





affirm that no modern legislation is more complet 
more wise, and more efficient than that of Argent 
on this subject-matter. 

Private International Law, in all its maz 
tations, even if disjointed, continues its task 
protecting human interests, amid the chaos cau 
It is the barrier by which Justice 
Every nation has a most vital inter« 


by the war. 
poses Force. 
in maintaining and strengthening it. 

During the last century in Argentina, Privat 
International Law has undergone the most ext 
ordinary experiments. tutelar principl 
here enjoy the privilege of being permanent, as the 
have been incorporated in the Constitution 
Republic and the Provinces. This fact is wort 
of your special attention as some of our conquest 
in the subject have no equal in the Annals of Hu 
manity. 


Those 


And again, the Argentine Republic is het 
the most important experiments in this lay € 
made, on account of the great number of foreigne: 
either domiciled or resident, because naturalizatio1 
is not imposed, either directly or indirectly, a1 
because Argentine legislation has codified and the 


added to her local institutions, rules of univers 
application. A century of easy and prosperot 
social life in common with foreigners has confirms 
the excellence of the protection given by our judi 
cial, public and private systems. 
The Argentine Constitutions 
1815 to 1860 and the Codes derived therefrom cot 
tain the foundations of a School of Private Interna 
tional Law that is entirely new and _ without 
precedents in the Science which I have had the 
honor of expounding and systematizing from my 
chair in the University of Buenos Aires, whi 
called the “Argentine System,” and of explai 
at the 3lst conference of the International La 


Iramed 





sociation held at Buenos Aires, in August 
and this month before the Institute of Politics 

I have some copies of my address to the Int 
national Law Association on this subject d 
be glad to offer them to those of our « earcut 
especially interested in Private International Law 





A third evolution of our Code was taken i: 
















regard to the law of succession The codificat 
found the law divided since the Middle Ages int 
two systems, the unity and the plurality of th 
succession, 

He, abandoning both extremes, adopted a new 
one, combining both. In it the former prevails 
keeping thus the unity of the patrimony and admit 
ting the plurality only in certain cases in which ] 
principles of public order are at issue. But “public 
order” is a very broad expression, w! irouses 
difficulties always serious and sometim« resoly 
able; to prevent it the Argentine Code has defined, 
clearly and exhaustively, the grounds of public 
order to be opposed to the applicati oreign 
law ; this, too, is one of the remarkable re S « 





i 

the Argentine Law 
Finally, allow me to mention the law governing 
marriage, when celebrated abroad, and the 
territoriality of the law of domicile. For the first 
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yn the Argentine Law adopted the law of the 
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family, irrespective of 
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authenticated in accord- 
owledged law, is as valid 
atholic marriage. 

“The Argentine System 
‘atic modifica- 
American solutions, 

It gives no inter- 

ropean element on which 

ty stands and is strictly 
law. 
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untry. An eminent Euro- 
dopts ‘the system of terri- 
sense.’ 
lent. It is not realist and 

acquired attributes of 
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order to harmonize this 
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In short, 
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are nevertheless applicable 

to public order. 

n of Foreign Civil Law is 
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ry governed by the law of 
itionals ‘or even 
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country: 
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foreigners, 
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e respective ( I iles, 
cts executed orf 

-epublic.” 
~ Some example will he 


yperties 


p to illustrate the bene- 
ial applicati n ¢ the system. 

A Swiss, rs old, domiciled in his own 
ountry, decided to acquire a piece of land in the 
\ ’ ere the state of sui juris 

The Argentine system 

Renvoi the notary 
f the domicile of purchaser. 
s an effect that is liberally 


Ip te 
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rgentine Repu 
gins at the ag 


loes not declare 


to the law of ca 


ncapable 


an American, 21 years of 
from Minneapolis to the 
lt lergo a capitis 
ing the state acquired in 

system assures the for- 

In this way, the system 
idical integrity of the per- 
to give other examples to 
efficacy of the Argentine 


will not un 


ystem 
Well, ladies 


you 


[ do not want to 
the evolution 


gentlemen, 


bore particulars on 


of the Argentine Civil Law. As regards commer- 
cial maritime and penal law, for instance, the prog- 
ress accomplished is very important. 

Our commercial legislation, in certain institu- 
tions, was half a century in advance of European 
Law. Some of the reforms initiated by the Con- 
gress of Commercial Law held at Antwerp in 1885 
had been legislated in our country since 1857, This 
was the first country to incorporate in its Commer- 
cial Code, as it did in that year, the simplifying 
rules of Einert regarding contract and bills of ex- 
change. 

With regard to Maritime Law, which owes the 
most fruitful positive solutions to the Internationa} 
Law Association, sanctioned in the last thirty 
years, we assimilated them as soon as they were 
recommended to the World. From the Chairs in 
Argentine Universities—and I must specially men- 
tion that of the Vice-President of the Federal Sen- 
ate, the distinguished professor, Dr. Leopold Melo 
—they are taught in fuller detail than in foreign 
Universities ; and in 1921 The Argentine Parliament 
passed an act regarding salvage and maritime as- 
sistance, after listening to one of his illuminating 
speeches. 

The Federal Congress passed just last year a 
thorough revision of our Penal Code, which I have 
criticized in my work “The Penal Reform in Argen- 
tine and in Italy,’ as I considered that certain social- 
istic tendencies conduce only to weaken the moral 
responsibility of man and to stimulate crime. 

We do not copy foreign law. We study and 
modify it, in order to assimilate its greatest im- 
provements, harmonizing them with our funda- 
mental institutions; and with the efficacy of its 
continuous and loyal application, we contribute to 
the institutional advancement of Humanity. 

Had I sufficient time I should like to submit 
to your kindness some other remarks upon the 
high character of the juridical evolution, as shown 
in Brazil by the work of two eminent jurists— 
Teixeira de Fretais and Bevilagua; in Venezuela 
by the modernizing of her civil code in 1916; in 
Uruguay by the revision of the constitution under 
an original plan, which creates a collective executive 
power ; in Columbia, where a progressive reform is 
introduced in successive general laws. But I do 
not like to bore you. You know, South America 
is not any more the South America of the past. 
Culture and Labor inspire her now, and her present 
and future deserve the sympathy and the respect of 
all nations, especially of her elder and powerful 
sister, the United States of America. 





Legislatures and Judicial Decisions 


“The American Bar Association has repeatedly 
considered the problem of an ever-increasing output 
of judicial decisions. The burden to practicing at- 
torneys is very heavy and probably has something to 
do with their present specialization on one or a few 
subjects. But after examining the subject carefully 
the most drastic recommendation the Bar Association 
was able to make is that judges write as few opinions 
as possible. That suggestion will aid materially, but 
it does not go to the root of the problem. As long 
as Legislatures turn out upwards of 10,000 laws an- 
nually without adequately considering whether they 
can stand the test of constitutionality there is little 
hope for the courts to reduce the number of their 
opinions.”"—New York Evening Post. 
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were present. All hree, a member of 
Canadian Bar and two representatives of othe 
professions, were members of the American Bar 
Association. Your President and six ex-presidents 
six members of your Executive Committee, and 
fifteen members of your Council, were among those 
present. The By-Laws of the Institute provide that 
during the continuance of their respective offices 
“the President of the American Bar Association 
and the members of its Executive Committee” shall 
be members of the Institute. Though membership 
in the Institute is limited, and election a distinct 
professional honor, its future meeting its organ- 
ization meeting, will in fact be meetings of a group 
of members of the American Bar Association 
The object of the Institute as set forth in its 
charter or Certificate of Incorporation is: “To 
promote the clarification and simplification of the 
law and its better adaptation to social neels, to 
secure the better administration of justice, and to 


encourage and carry on sch¢ scientific legal 
work.” But the definite thing which the Institute 
has been organized to do is the restatement of the 
law in the manner indicated in the Report which 
was made to-the Washington Meeting by the Com- 
mittee on the Establishment of a Permanent Organ 
ization for the Improvement of the Law. 

The primary purpose of the restatement is 
make what we know as our Common L: clearer, 
simpler, and better adapted to the needs of life; 
and in this way to preserve our system of develop 
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under the ever increasing accumulation of recorded 
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legal scholars. 

There is one question, however, which is on all 

our minds: Can the restatement, no matter how 
well done, without being adopted by the legislature 
as a code, secure sufficient authority to accomplish 
that simplification and clarification of the law 
which will alone justify the time, labor and money 
expended. The answer to this question will de- 
pend on the attitude towards the work taken by 
our judges, our leading lawyers, and the faculties 
of our principal law schools. No rule of statutory 
law requires a court to treat its own decisions or 
the decisions of other courts as legal precedents. 
The legal professional instinct which in determining 
the law-applicable to a given case regards all prior 
decisions on analogous facts as more or less authori- 
tative is the result of our training as lawyers. If 
the restatement is to be a success, there must be 
developed among the members of our profession a 
feeling towards the work of the Institute which 
will lead us to give to the statements of law set 
forth in the restatement an authority comparable 
to that now accorded the decisions of our highest 
courts. To do this it will not be sufficient that the 
the restatement be well done, though this, of course, 
is essential. There must be a feeling on the part of 
the members of the bench and bar that the restate- 
ment is necessary for the preservation and proper 
development of the Common Law; that the Insti- 
tute represents in the best sense of that word the 
American Legal Profession, and that its work is 
our profession’s most important contribution to the 
improvement of the law. To create, maintain and 
develop this feeling, it is essential to have the in- 
telligent co-operation of the American Bar Asso 
ciation. 
The American Bar Association and the Ameri- 
Law Institute have no organic connection. 
Such connection would be unwise. The construc- 
tive scientific character of the work of the Institute 
makes it necessary for us to have a constitution 
which will insure the continuance of a definite 
policy. But we need your co-operation; the friendly 
but searching criticisms and helpful suggestions of 
your committees on our work and the various drafts 
of the restatement of different topics. We also need 
what we may call the machinery of your organiza- 
tion, and especially that most useful of all legal 
periodicals, the AMERICAN Bar AsSOCIATION JouR- 
NAL, to carry to the profession in all parts of the 
country a correct understanding of the nature of 
our work. 


can 





Interchange Between Solicitors and Barristers 

“Perhaps the most striking change in the aspect 
of the Bar in our generation has been the ever-grow- 
ing extent of interchange between the two branches 
of the profession. At the beginning of the twentieth 
century a solicitor who came to the Bar was indeed 
a rara avis; everybody could enumerate at once all his 
colleagues who had done so. Today it is exceedingly 
common. Indeed, it is becoming quite a regular ave- 
nue to the Common Law, as distinct from the Chancery 
sar. A young solicitor gains experience and finds his 
feet as an advocate in the County Court, and then 
‘changes over’ to the Bar with the advantage of a wide 
professional experience elsewhere. And, although this 
does not happen so frequently, it is becoming not un- 
common for barristers in middle life to prefer the more 
varied life of the solicitor.”—Sol. Jour. & Rep. 
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A Department Devoted to a Review of Recent Federal Trade Commission Rulings a 
Court Decisions Relating to Unfair Competitive Practices 





By HERMAN OLIPHANT 


HE Supreme Court of th 

ing the trade association of linseed oil producers 

to be a violation of the Sherman Act? is but carry- 
ing out the policy toward trade associations adopted by 
the Court in deciding American Column and Lumber 
Co. v. U. S., 257 U. S. 377, 42 Sup. Ct. 114, 66 L. Ed. 
284. In both cases the decisive consideration was the 
question of fact, whether the trade association was 
operating under an agreement for fixing prices or was 
merely an agency for supplying facts as to trade con 
ditions and for other purposes innocent of stifling com- 
petition. The result reached in the Lumber case was 
criticized in the dissenting opinions delivered by Mr. 
Justices Holmes and Brandeis in that case. The latter 
dissent was concurred in by Mr. Justice McKenna. The 
decision in the Lumber case has been adversely com- 
mented upon by numerous academic writers and by 
others also. The Linseed Oil case, therefore, offers 
an occasion to examine somewhat the identical ques- 
tions involved in both cases. 

There is in each of these distinct finding 
of fact by the Supreme Court that there was present 
and in operation an agreement among competitors to 
control competition. Much of the criticism referred 
to seems to overlook this. Now one may quarrel with 
that finding of fact in view of the evidence but in so 
doing one is not discussing a question of the substantive 
law of monopolies. Then, too, some seemed to 
say that, granted there was a contract to fix prices, 
nevertheless the decision should not have condemned 
this trade association activity. It is believed that the 
adjudged cases under Act make this no 
longer a debatable question. More of the criticism of 
the Lumber case has to discuss a question 
which the Court in that case did not consider or 
upon, viz.: may trade associations go in col- 
lecting and distributing facts as to trade conditions 
with a view to eliimnating wide fluctuations in prices 
with the consequent social loss. 

It is admitted on all sides that fluctuations in prices 
are one of our major ills and that their evil conse- 
quences vary directly with their degree. It seems true 
also that, if all buyers and sellers of a given commodity 
were informed as to trade conditions, prices would be 
somewhat stablized being fixed to degree with 
reference to those conditions and this, too, in the 
absence of any agreement fixing prices. The matter 
may be stated otherwise. Granted a variation in prices 
over a given period and area when those 
in the trade are relatively well informed as to market 
conditions, the variation may be from a to f in the 
absence of such information. Everyone agrees that the 
elimination of price variation to this extent and in this 
It seems to be 


United States in hold- 


cases a 


hav e 


the Sherman 
gone on 


pass 


how far 


some 


trom to é 


manner is desirable. clearly legal and, 
moreover, there are already < able devices and struc- 


tures for realizing it. T1 ublic ations, private sta- 





1U. S. v. American Linseed Oi] C June 4, 1922. 43 Sup Ct 
607, reviewed in the September issue f this Journal 





tistical bureaus and governmental departments aré¢ 
of the of the 
formation. 

But it is evident that some of those impatient wit 
the decision in the Lumber case are not satisfied wi 
this degre tabilization. The following 
lieved to be their position though it may not have be 
avowed and all of its consequences not ; 
return to the letters, given a certain amount of inforn 
tion as to trade condition in the hands of traders gen 
ally, we get a price fluctuation of only b t nste 
of ato f. That is what the fluctuation 7 Now it 
observed that, if | efficiently fixed with 1 
erence to the given amount of information, the fluctu 
tion should be merely from c to d. It is 
degree of equalization of prices that is wanted. I: 
formation alone does not produce it. Individual buyer 


some sources and channels necessary 


e of price Ss 


ippreciate 
rl 


rices were 


or sellers may appreciate that general market « 

tions make an article here and now best priced at 
much, but, for example, personal, temporary or lo 
reasons may cause them to depart from such pr 


widely. Now the most direct and obvious way to lim 


price changes within c to d is to get « 

contract, express or implied, to agree to keep pri 
within those limits. That is.just what was attempt 
in the Lumber and Linseed Oil Cases if we grant th 
Court its finding as to the facts. That the attempt was 
certain of failure was, under the cases, clear unless tl 


whole theory and purpose of the Sherman Act are t 
be brought into question. It may be they 
but that would throw no light upon the validity 
these decisions under the Act as it stands 

All would agree that it would be highly desirabl 
to limit price changes from c to d if that could be d 
without at the time incurring the evi 
by the Sherman Act. Whether those evil 
endured to get the gain is a debatable questi 
certainly one upon which Congress must first speak 
Those evils cannot be avoided if contracts to fix prices 
are the devices used so to limit price movements. 


same 








In criticisms of the Lumber case will be found th 
contention that the trade association was there attempt 
ing to do no more than what is constant done on or 
ganized exchanges dealing in food products and securi 





ties. There, it is said, prices are scientifica ly 
the light of market conditions a 7 id all agree that to be 
both desirable and legal. The fallacy 
is found in the tacit -sblintco rs that a contract to fix 
prices is legal. Meeting that assumption for a moment, 
there is a wide difference between a secret meeting of 
sellers at which prices for scattered, unorganized an 












in this contentiot 













less well informed buyers are fixed and the operatio 
of an organized exchange whereon forces of buyers 
and sellers, always tending to equal one another in 
power, are pitted in open conflict against each other 





Mr. Justice 
The situation here 
exchange where 
and the ord 


McReynolds says in the Linseed Oil case 






questioned is wh y unlike an 
assemble and buy and sell ope: 






dealers 
ry practice of reporting 









TrADE REGULATION 


639 





far short t pract V the de- 


This contention, ever false, suggests a matter 
ciations might con- 


h those interested in trade 
) fix prices is a device to 

the organized ex 

h changes than 

It may be 

iber case will 

wes in those 

ult may not 


ass 


not been considered here is 
ssued in the 
cision on the 
Upon that 
involves con- 
oreign to the 


was 


iestion of sul 
uestion no opin 
T 
I 


lerations of 
ubject at hand 
To return t 
n i not operating under an ex- 
to secure concerted price fix- 
f the bolder line of practice 
st difficult to 
- written April 
aws and Un- 
Commis 


rade associati 


ress or implied 


a helpful 
re involved, 
lraw, is that f 
8, 1909, and taken 
Competition” | eph E avies, U.S 
ner of Corporat 
[Letterhead 


» the mat- 


und no oc- 
/ 
t and distribute 
is be ing done 
amount of 
hand, prices 
receives this 
he thinks 
han can be 
ng or ceast 
ns improve. 
here can be 
nore lum- 
no cours¢ 
nt or under- 
5 aaa 
berman to an 
mise that he 
at each man 
the others 
the output, 
despite all 
n of output 
Ti 
eclares that 
hey inform 
1 cordance 
ld be very 


an agree- 


} 


1 have a right 
day by the 
sh yw, for 
stock, the 
r etc., and 

lingly. The 

is grain or live 
an may un 
usiness and may 


mation must be 

les for himself 

can not pro- 

producing alto 

but if he con- 

ludes that he ntinue as is doing, unless his 
and there 
the result of any sort of 


‘ompetitors rtail or cease production, 


es a curtailm 


preconcert, agreement or understanding, the law is vio- 
lated. 

The conditions of the trade, however bad; the price 
of lumber however low; the persistence of lumbermen in 
cutting an amount above the market demands; will not 
legalize an agreement among any number of them to 
limit the output of their commodity or to fix the price of 
it. The policy of the law is free competition and it plainly 
requires that each producer shall conduct his business in- 
dependently of any compact with his competitors. This 
does not prohibit any producer from taking into account 
all the conditions of business in determining his own 
conduct, and it does not forbid cooperation for the pur- 
pose of obtaining information that 1s useful to each and 
to all. 

I repeat, however, that beyond the collection and dis- 
tribution of information as to what is being done, you 
can not go, and can not state too strongly that any agree- 
ment or understanding, no matter how indirect the means 
by which it is brought about, falls under the ban of the 
law. 

Respectfully yours, 

F, W. LEHMANN. 





Judicial Courtesy Here and Abroad 


“It seems probable that a more uniform courtesy 
is displayed to the bar in England than in the United 
States, and if so some additional reason must be 
sought, since our judges are likewise raised from the 
bar, and, because their tenure of office is in most juris- 
dictions limited, are less removed from the bar than 
are English judges. One of the reasons is doubtless 
that the number of barristers is comparatively small, 
so that even in the large cities most members of the 
bar are well known to the judges and the friction in- 
evitable in a hard fought trial is tempered by personal 
friendship and respect. Moreover, the English bar 
being divided, and the entrance requirements for its 
higher division being strict, the English bar escapes 
much of that lower fringe of ill-prepared practitioners 
which our looser entrance requirements permit. By 
the same token the English bench, while rising to no 
higher level of capacity than our own, doubtless main 
tains a more uniform standard. There is, however, 
an additional factor which the steps now being taken 
toward the integration of the bar will doubtless soon 
remove. With the exception of a few leaders, the 
members of the bar are, while in court, subject to a 
distinct “inferiority complex.” They feel that for the 
sake of the client’s case they must put up with dis- 
courtesy which in any other situation would be 
promptly resented.”—Law Notes, Sept. 1923. 


Ladies and the Temple 


“Another innovation as to which opinions diffe: 
has been the great incoming of ladies to the Temple, 
not merely as bar-students, but as married residents 
There was a time within the memory of men now liv 
ing when the presence of a woman in the Temple, 
other than a laundress or the wife of a porter, would 
have been regarded as little short of sacrilege. The 
Jaapnese have a mountain so high and holy that no 
woman is permitted to set foot upon it; and previous 
generations felt something of this kind about the 
sacred precincts which once were the home of a 
Mediaeval Order of militant monks. Qwuia Mutlier 
caput est peccati arma diaboli expulsio Paradysi cor 
ruptio legis antiquae, was the monkish warning 
scrolled upon mediaeval college walls. But all that 
has passed. During the war women residents crept 
into the Eden of the Temple, and now they overrun 
it."—The - Solicitors’ Journal & Weekly Reporter, 
Sept. I, 1923. 
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LAW ENFORCEMENT 
I 


AY MISAPPREHENSIONS 


American Bar Asso- 
ciation Committee on Law Enforcement, 
has stimulated widespread comment. The 
principal points on which the gentlemen of 


SOME Ls 


The report of the 


the press have focused their attention are 
the following: 
That the number of murders per capita 


is fifty times greater in the United States 
than in Great Britain; 
That in Great Britain the interval be- 


tween the commission of a crime and the 
verdict and judgment at nisi prius is usually 
less than a month, and that the final judg- 
ment on appeal follows within a few weeks 
thereafter, while justice here marches with 
laggard step; 

That the percentage of convictions in 
Great Britain is far above that which obtains 
in our courts and that the convictions there 
generally stand the test of appeal, while here 
nearly one-third of all convictions are 
aside by the Appellate tribunals for some 
defect or error in the procedure below; 

That there has been a steady decrease 
in Great Britain since 1876, and particularly 
since 1920, in the prison population, while 
here the criminal population has increased 
proportionately more than the general pop 
ulation. 

It is interesting to note the disposition 
of a few newspapers to put the blame for 
these conditions principally upon the law- 
yer and the judges. 

It is our purpose 
this accusation is justified 
rests upon misapprehension. 
Typical of the more temperate of these 


set 


how tar 
far it 


to consider 
and how 
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editorial criticisms is the following from th 


Ithaca, N. Y., Journal: 
“The situation described by the Bar Ass 
ciation may be a challenge to public conscienc« 
but it is a greater and more significant chal 
lenge to the American bar and to the court 
It is from the lawyers and in the machinery 
judicial administration that the first 
must come. Show the public that the courts 
and the lawyers mean business, and the pul 
lic will not be slow in responding.” 
There ought to be no disposition on th 
part of the bar to shirk its fair share of t 
responsibility for defective operation of t 
judicial machinery. This is our machin¢ 
We are the ones who must operate it and 
it is up to us to see that it is in good work 
ing order. But we did not make it and we 
are not permitted to change it. About 
we can do under present conditions is to 
make requisitions for repair parts and rec 
ommend alterations in design. 

If one is to make any fair apportionm« 
of the responsibility for existing conditions 
he must get certain distinctions in mind 
Hold us strictly responsible for what we do 
in operating this machine, but when we have 
found it to be obsolete in design and t 
alterations, and have asked the legis! 
department to make the necessary ch: 
and they have refused or neglected to do sO, 
do not charge this responsibility to the 
whole bar. 


retort 


he 
, 
il 


14 


» need 
S ative 


nges 


Charge it to the legislature and 


to those lawyers who are members of that 
body and who have not given serious 
thought and strong endeavor to the im 


provement of the judicial machine 

But we are not attempting to erect an 
alibi. We must of course confess that even 
in the operation of this mechanism some ot 
our members are subject to grave censure 
There are some who oppose all efforts to 
invest our judges (and particularly those 
who preside in the criminal courts) with 


power to simplify the procedure and speed 


the trial. Some of these men are averse to 
any change from the methods to which they 
have been accustomed and some of them go 
far beyond the limits of mere conservatism 


Others of them, we must admit, oppose im 
provements of the judicial machinery with 
out any other apparent reason than that they 
and the clients whom they advise and de- 
fend, profit by the continuance of existing 

methods whose defects enable them to 
escape responsibility and avoid punishment 
for profitable transgressions of the law. It 
is only fair however that it should be known 
that such men are few in number just as 
there are a few priests and mini i 


sters of re 
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those 


sion and a few of dedicated to the 
rt of healing who bring disgrace upon their 


rofessions. 


Washington, Times, 
istration of justice: 


Says the Tacon 


eaking of the adm1 
“The lawyers the cou tr’ vork assidu- 
year at 
i rhe re- 
meet in solemn session 
hey have so enthusi- 
bringing 


usly for fifty-one eeks out o e 

king it as disgra 
laining one week tl! 
to denounce the disgrace t 
stically employed themselves in 


ibout.” 


specimen of the use of 
founded on knowl 


This is a cleve 
ntithesis, but it is not 
lee. 

It would not pr 
to make the 


fit the lawyers of the 
administration of jus- 
e disgraceful or inefficient. The assump- 
nd economically absurd. 
he great mass the citizenship of this 
untry want justice to be efficiently ad- 
inistered. The merchant wants to be able 
collect his accounts, the mechanic wants 
enforce his lien for labor and materials. 
Che householder wants to be assured of a 
ood title and of its protection in court. The 
tizen wants his peace and safety assured. 
Che lawyer who expects to have and keep 
lients must be able to accomplish these 
things. One might as well say that the rail- 
ad man is enthusiastically employed in the 
lestruction of the roadbed and equipment as 
ngenital idiocy to lawyers 


untry 


on is illogical 


» charge such c 


s a class. 


The Akron, O 
entitled “Heal Thyselt” 
“The members of the bar as a whole will 
ronger position to appeal 
laws and Constitution 
in their own profession 
of the lawyers whose 


io, Times, in an editorial 
said: 


find themselves it 
for popular sup} 
when they clean house 
to the extent of ridding it 
practices bring justice into contempt.” 

No one who has not had actual experi- 
ence can fully re e what has been done by 
the grievance c mittees to purge the bar 

f unwerthy men, to enforce professional 
liscipline and punish those who trans- 
‘ofessional ethics. It is 
eed out every unworthy 
member of the profession, because disbar 
ment is a sort of capital punishment and it is 
unsafe to permit such power of life and death 
to be exercised unless guilt can be clearly 
proven by convincing evidence. In the 
metropolitan ssociations these commit- 
have regul 


cases. i h 


eress the code 
not possible tO 


tees 
many 
evilly disposed men, 


sessions and dispose of 
rough their efforts many 
whose admission to the 


bar was used by them as a means of usurp- 
ing confidence which might later be profit 
ably betrayed, have been stricken from the 
rolls of attorneys. More important perhaps 
than the number of disbarments is the re- 
straining influence which the activities of 
these committees exert for the maintenance 
and observance of the lawyer’s code of 
ethics. 


But the profession has gone further 
than mere house-cleaning. It is taking ef- 
fective steps to prevent the house from be- 
coming unclean. Committees on Character 
and Fitness in many states are acting in no 
perfunctory manner to assure that the ap- 
plicant for admission possesses the moral 
qualities which are an indispensable pre 
requisite for him who seeks to participate in 
the administration of justice. At the 
Minneapolis meeting the American Bar As- 
sociation recommended to the courts and 
bar associations an efficient and well con- 
sidered plan for the accomplishment of this 
purpose. 

The recent action of the American Bar 
Association for the establishment of higher 
educational standards was itself largely 
prompted by the strong conviction that time 
devoted to the acquirement of culture in the 
atmosphere of our American colleges, in as- 
sociation with other young Americans pur- 
suing the same objective, is a powerful influ- 
ence in the establishment of high ideals and 
the formation of character. 

The formulation of the code of profes- 
sional ethics by the American Bar Associa 
tion and its approval by practically every 
state and local bar association, is convincing 
proof of the lawyer’s adhesion to high ideals 
and of his determination to uphold and main- 
tain these ideals as rules binding upon the 
individual lawyer. This code of ethics is not 
an abstraction. It is not a mere gesture. 
Although it has no statutory sanctions, the 
code is recognized by grievance committees 
and by courts as a true standard of measure- 
ment in disbarment. cases. Its recognition 
by the courts gives it an efficacy greater than 
that of a mere legislative enactment. 


Space does not permit the further dis 
cussion here of other comment, provoked by 


the report on Law Enforcement. Next 
month we shall consider some views of the 
press on “common sense” as a substitute for 
“technicalities” and on the oft-recurring 
question, “Shall a lawyer defend one whom 
he knows to be guilty?” 
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THE “NEW FEDERALIST” SERIES 


Hon. Jacob M. Dickinsen Contributes Article on “National Standards,” in Which He | 


ments on Some of the Leading Principles Which Underlie Our Plan of Government 
and Points Out Certain Dangerous Tendencies of the Time 





In the task of helping to explain and sustain 
American institutions by promoting a clear under- 
standing of the reasons for them, the American 
Bar has an important part to play. Conscious of 
the need and the responsibility, the AMERICAN BAR 
ASSOCIATION JOURNAL has undertaken the program 
of printing a series of brief irticles, beginning with 
the March issue, on American principles of govern 
ment, under the title of “The New Federalist.” 
There is not a particle of political significance in the 
title chosen. The historical political significance 
definitely attached to the mie Federalist’ came 
after the publication of that remarkable series of 
Federalist Papers, in which Hamilt ind Madison 


and Jay engaged in the task of enlisting the support 


and reaching the mind and heart of people in beha 
of the Constitution under which we have lived 
prospered so long. 

These articles will not be addressed to th« 
profession, which will find the justification of 
contributions in the character of the work d 
and the importance of the proposed public serv 
but to those who need the information. They wi 
be clearly written, reasoned and not declamator 
adapted to the fair intelligence of both nat 
and foreign-born citizens, and will make a spe 
effort to counteract current misconceptions on 
damental points.—(From announcement ol 
New Federalist series in the Journal, February 
1923.) 








anti-republican ten 
eral Government in 


sheet-anchor of ou 


reliance in peace and 
regulars may relieve ther tl upremacy of the civil 
over the military au 
pense, that labor 


we wander from 
us hasten to retrace our steps and to regain the road 


which alone leads to peace, liberty 


the right of revolution, an 


National Standards 
HOMAS JEFFERSON stated the fundamental 
principles of our Government, ¢ tablished to se- 


cure civil liberty and self government in the clear- 
est and most concise terms as follows 

Equal and exact just to all men of whatever state 
or persuasion, religious or political; peace, commerce and 
honest friendship wit! i nations, entangling alliances 
with none; the support the State governments in all 
their rights, as tl most competent administrations for 
our domestic concerns, at tl surest bulwarks against 





encies; the preservation of the Gen- 
itional vigor, as the 


safety abroad; 








jealous care of the right of election by the people 
a mild and safe corrective of abuses which are lopped 
by the sword of revolution, where peaceable remedies are 
unprovided ; absolute acquiescence in decisions of the 
majority—the vital principle of republics, from which is 
no appeal but to force, t vital principle and immediate 
parent of despotisn i well disciplined Militia our best 


for t first moments of war until 


thority; econ n the public ex 
ned; the honest 


payment of our debts and red preservation of the pub 
lic faith; encouragement of agriculture, and of commerce 
as its handmaid; the diffusion of ation, and arraign- 
ment of all abuses at t bar of public reason; freedom 
of religion: freedom f tl pres freedom of persons 
under the protection of the / rpus; and trial by 


‘ 


juries impartially sel 


He concludes with this solemn, and impressive 


admonition: 


These principles form t bright constellation which 
has gone before us, and guided our steps through an age 
of revolution and reformation ri wisdom of our 
sages, and the blood of I been devoted to 
their attainment. They should be tl reed of our political 
faith, the text of ci instructi tl touch-stone by 
which to try the ser those we trust; and should 


rents of error or alarm, let 
t Iil safety 


At no time in the history of our country has the 


vitality of our institutions been put in the jeopardy 
that now menaces them. We have had local, and tem- 
porary disturbances, but nothing that seriously threat- 
ened the integrity of our system of government. 


Nullification, essentially differing in principle from 


1 involving a forced paraly- 


oO 
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sis of the functions, and not the overthrow of gover: 
ment, was sustained by but one state, and that oppo 
by a powerful minority of its citizens. It yu 
brief life, which was snuffed out by Andrew Ja 
in his famous toast at a banquet where its spon 
Calhoun was present: 

“The Federal Union, it must, and shall be pre 
erved.” 

Even secession and the Civil War, which thre 
ened the dismemberment of the United States, did 
involve any of the essential principles of represe 
tive republican government. 

With the exception of the relations between 
States and the General Government, the Constituti 
of the Confederate States was in principle ident: 


with that established by the fathers of out nstitt 


1 
i 


tion 

Now it is manifest to all, that there is a rap 
spreading gangrene in the body politic, a1 that 
less it be checked the life of our Government will 
destroved. 

Up to the time of our Civil War, imt 
been steady, normal and wholesome. It w: 
large that those of the same nationality segregated 
social and political life They were generall 
tributed so that they came in close contact with 


who knew, and cherished nothing but American g 





ernmental principles They came witl 
of making this country their permanent hom 
cepted our institutions in good faith, wer 
similated and we were essentially a politically hom 
geneous peo} le 

The Civil War caused a rapid, and vast influx 


foreigners, largely German, which was directly pr 
moted by our Government for war purposes. Th 


to a large extent, were not inspired by the purpose 








founding new homes, They came in great numl 
under the organized stimulus of railroad compan 
land grant companies, and the manufacturing ent 


prises, which during and following the Civil Wat 


panded with immense energy, and scope, and constantly 


+4 ‘ 


demanded additional workers that could only be 
tained from abroad. 


Many of these people had been under the influenc: 


; 


of the disciples of Marx, and Saint Simon, were fill 
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taken. In 
and indus 
tuture 


of people 
Loreign Sso- 
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rate political 
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The worst featur« t of non-intercourse be- 
he ma t t peot and the Americans. 
persisted 
never took 
Here 


en the 
neve! 


reed 
e generation 
» body politic 


ernments 
lo them it 
remote from 
, and always 
ling absolute 
force They 
integral part 
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intimate kt 
nifesting itse 
urescence and 
vel felt the digi 
sovernmental fur ns, with the knowledge that 
i pment was open to 
as an unapproach- 
intricately or 1 institution, that regulated 
| affecting their daily 


avenue 
They knew 
privileged clas 
») reverence for 
vho created 
im from 
and 


ditterences 


ishington, and reat contemporaries, 
government that siving them a safe asyl 
l lives, 

tween the autocrat untries they had left and the 
ne ready t I itizenship. 
h this in- 

tes were not 

his coupled 

‘ration. Con 

ive less than 


if a crisis 
mani- 
ilation, yet they 
sentiment and 
ier off, after 
r political prin- 
hich they have 
een most ben- 


here are 


between increas- 
ng wealth, restit n a foundation honeycombed 
h the political now flagrant, or decent compe- 
under sour presentative republican institu- 
| 1 lestruction and 

er made in 


If it shall 


-rnment, 
This beit )f our popula- 
» overthrow of 
th the volumi- 

spiritual, and 
unleashing of 
inloosing of all 
ial life that had 
ts Every eco- 
had been con- 


ceived throughout the ages, by the oppressed of all 
countries, took wing, and America, the only prosper- 
ous, stable, democratic government in the world was 
concentrated upon for exploitation, and destruction. 

We laid ourselves open to attack by the conditions 
we had created in our population. At times we were 
cursed by numerous classes of indigenous doctrinaires, 
who have been permitted to infest our seats of learn- 
ing, and implant in youthful untrained American minds, 
principles hostile to our institutions. The influence of 
these working alone would be negligible, but reenforced 
by the foreign invasion, their activities are hurtful. 

We have a great work to do, as arduous as that 
of the founders of our government, and far more com- 
plicated, though not demanding the same creative gen- 
ius. We must strive to make our people politically 
homogeneous, by bringing them to know the real na- 
ture of our institutions, and how far they excel every 
other form of political life, for securing the greatest 
freedom, happiness and prosperity to the greatest num- 
ber of the body politic. While we cannot say that we 
have adhered steadfastly to our national standards, 
even confining our consideration to. those set out by 
Jefferson, yet we have maintained without serious le- 
sion, the fundamentals of government, which foreign 
and domestic propaganda are seeking to overthrow. If 
we can co-ordinate our foreign born in this defense, 
and revitalize our own patriotism, we can not only 
overcome the assaults upon our government, but cor- 
rect any departures we may have made from sound 
government. 

Consideration of the principles enunciated by Jef- 
ferson is always wholesome, and with them as a touch- 
stone we can test our fidelity to our institutions. 

Equal and exact justice to all men of whatever 
state or persuasion, religious or political, has always 
been accepted in principle, but not uniformly observed 
in practice. We have never attained to the impartial 
administration of justice dispensed in England, where 
a Lord can be convicted and executed for murdering 
the lowliest person in the Kingdom. Leaving out of 
consideration the corruption of juries, which may be 
attempted in behalf of any defendant, it is beyond dis- 
pute that all over our country men of high political, or 
social position, or great wealth frequently go free. 
This has been, and always will be a source of deep dis- 
content, and promotes the unrest and dangerous polliti- 
cal doctrines that threaten us. 

In many sections race prejudices oppress, espe- 
cially the negro, in the assertion of his rights to pro- 
tection of person and property. This condition is 
steadily improving and in time we may hope to see it 
disappear. 

The justice meant by Jefferson, is in the charac- 
ter of the laws, and their administration, but any gov- 
ernment that fails to protect its citizens against usurped 
administration fails in justice. To suffer lawless Ku 
Klux bands, like the Vehmgericht of the middle ages, 
but without their excuse, to veil their identity, enact 
their own system of laws, and without trial punish the 
victims of their wrath, enmity or suspicion, is to abdi- 
cate the power of government, and abandon the citizens 
to oppression. 

By condemning entangling alliances, Jefferson did 
not mean to denounce all alliances. He had approved 
the alliance with France for war against Great Britain. 
He contemplated the necessity of an alliance with Eng- 
land against France. In a report to Congress he sug- 
gested the probable necessity of an alliance to aid 
France in time of war, such as Holland had made, for 
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protection against England. In a letter to Franklin he 
discussed the possibility of our “a league of 
mutual offense and defense” with England. In 1802 
he said that “the day France takes possession of New 
Orleans, seals the union of America, and Great Britain, 
and from that moment we must marry ourselves with 
the British fleet and nation.” 

What he abhorred and warned against, were alli- 
ances binding us to take part in European conflicts, 
diverting our energies from creation to destruction, 
entering that field of slaughter to preserve their balance 
of power, and implicating ourselves with the powers of 
Europe, even in support of principles which we mean 
to pursue. He said, “Their political interests are en- 
tirely distinct from ours Their mutual jealousies, 
their balance of power, their complicated alliances, their 
forms and principles of government are all foreign to 
us. They are nations of eternal wars.” 

It is not to be deduced from what he said in vari- 
ous writings about alliances, that, when it became ap- 
parent that, if Germany conquered France and Eng 


making 


land, our turn would come, and when our nation was 
outraged as it was, we ought not to have co-operated 
as we did in the great war. It is equally clear that 
looking to the enmities of that war, and the _revenge- 
ful spirit of Germany, and the consequences to us that 
may follow a triumph by her over France, Jefferson 
would not have regarded as “an entangling alliance” a 
treaty with Great Britain, and France, to 
the aid of France, in case of unprovoked attack by 
Germany, but rather that it would be a wise safeguard 
in a particular case, for our own protection, and the 
surest means to pacify Europe, and bring about those 
conditions so necessary for the ci and stabiliz- 
ing of Germany and France, and the rehabilitation of 
all Europe upon which the prosperity of our working 
and farming classes are so dependent. 

The principle of the support of the State govern- 
ments in all their rights, as the most competent admin- 
istrations for our domestic concerns and the surest 
bulwark against anti-Republican tendencies, is not only 
embedded in our constitution but is firmly buttressed 
by the decisions of the Supreme Court 

Chief Justice Marshall said in McCulloch \ 
land: 


go at once to 


mposure 


Mary 


Should 


Congress in the execut f its power 
adopt measures which are prohibited by the Constitu 


tion, or should Congress, under t t of executing 
its powers, pass laws for the acc lishment of objects 
not entrusted to the government, Id become tl 


painful duty of this tribun 
a decision come before it, to say that such an act was 
not the law of the land 
In Lane County \ Justice Chase 
said, “The States disunited might continue to exist 
Without the States in union there would be no such 
political body as the United States.” 
When the passions engendered by the Civil War 
were still seething over the assertion of the right to se 
cede, and when the dominant part of the people stood 
united for the overthrow of every right of the 
that would impair any of the legitimate powers of the 


( iregon, (‘ hief 


states 


Federal Government a unanimous court speaking 
through Chief Justice Chase said: 

But the perpetuits nd indi lubilit f the Union 
by no means implies the loss of t and individual 
existence, or of the right of lf-government by the States 
Under the Articles of Confederatior ich State retained 
its sovereignty, freedom and independence, and every 
power, jurisdiction, and right not ssly delegated te 


the United States Under the Constitution, though the 
powers of the States were much restricted, still. all 
powers not delegated to the U 1 States, nor prohibited 
to the States, are preserve : 
or to the people. And we 


{ +] tae : a 
t states respectively 


have already had occasion to 





pe ople of each 














ty t 
e a State, having it wn government, and et 
vit the functions ¢ t ate and ind 
ent existence,” and that “without the States in u 
cou e no such politic bo United S 
(County of Lane ota of Oregon, 7 Wall 76 
onl verefore, can there be no loss of separat 
dependent autonon to the States, through tl 
er the Constitutior it it may yt ul 
1 tl \ n of th tat and 
yvernments, are as much w 
the ¢ stitution as the pres 
ne n nance of the Nat 
1 all its provi 
o an Union, posed of it 
»tates (Texas v. White 7 Wall 725.) 


The diminution of the powers, and a 
the States has come, not by aggression upon rt 
rights of the States sanctioned by the Courts, 
the disposition of the States themselves to al 
their functions and to load them and the 
their exercise upon the general government 
eressmen and Senators from States which in 
have been most vigilant in protecting the right f 
States, have been parties to this gradual en 
which tends to centralization, and governme: 


Some | 


reaucratic power. 

\s to the presel! vation of the gent ral g 
in its 
question. 


whole constitutional vigor, there 


The right of election by the peo] le h I 1 
been guarded, but has been carried far bey ul 


thing contemplated in Jefferson’s time 
\bsolute acquiesce nee in the decisions « 

jority, excepting the attempt of secession | 

the States, which was based upon a difference in p 

tical doctrines maintained from the very foundation 

our Government, has always prevailed Che tensi 


was very great in the Tilden and Hayes contest, but 


people, with the great common sense, self-restraint and 
patriotism that have always characterized thet levise 
a way of determining the controversy under a form of 
law, and there was absolute acquiescence his as 
tounded Europe that looked for a revoluti ill 
trated the same sober minded, orderly spirit, that cl 
‘terized our people when upon the sudde it! 

ur beloved President, the administration of tl creat 
complicated Government of 110 million ple was 
not disturbed. A well disciplined militia was adequate 


for the first moments of war in the days of the remote 


t 
’ 
| 


ness of powers, and N 1 


slow sailing ships. Notwithstar 

ing the changed conditions, our present military « 

lishment is not a wide departure in principl 

Ie fferson 1 
Following the civil war, an army of more t] 

million of men was rapidly al 


bsorbed int ] in life 
and the standing army was reduced to t necessities 


, 
contemplated 


of Indian warfare, after reconstruction was accom 
plished. Now we have merely a skeleton of the regu 
lar army, formed upon the principle of training off 
cers and men in succession, and prompt expansion, suy 
plemented by a national guard of troops under Stat 





command, subject to call by the Presid 

The supremacy of the Civil over the Military au 
thority is illustrated by the almost uniform practice of 
putting civilians at the head of the a 
in time of war. The principle established in exparte 
Milligan stands as a bulwark against military usurpa 
tion 


rmy and navy, even 





Economy in public expense is a relative term, con 
strued differently by those in, and by tl ut of of 
fice, but the principle is professed by all 

Labor has had its full share of consideration. The 
honest payment of our debts, and sacred preservation 
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tion, and practically none over their costs of labor and 
administration. To make the cases parallel the farmers 
must first submit to having the government fix the 
prices of their products and the cost of wages. 

The diffusion of information and arraignment of 
all abuses at the bar of public reason, have been the 
most active agents for the promotion of our general 
welfare. We have not combated by force the evils as 
sailing our government, unless they assumed the form 
of treason. The bright light of public discussion and 
education have been our safeguards. 

If we cannot enlighten the majority of our peop 
ple and bring them to a right understanding of sound 
government, then there will be revolution and war, and 
a readjustment whose character no one can foretell. 

Freedom of religion has always been protected by 
our laws, but recent organized lawless developments 
which are subversive of our institutions, and in their 
essential quality treasonable, are assailing this sacred 
right. It is a vicious temporary disease which will run 
its course and be a stench in the nostrils of all patriotic 
people, but it is a sad commentary upon the supineness 
of those who administer government, that it could 
achieve such formidable proportions. 

Freedom of the press, freedom of persons, under 
the protection of the habeas corpus and the right of 
trial by jury need no comment 


Mo.; Frank B. Kellogg, Minn.; Peter W. Meldrim, 
Ga.;: Elihu Root, N. Y.; George Sutherland, Utah; 
Walter George Smith, Pa.; George T. Page, IIl.; 
Hampton L. Carson, Pa.; John W. Davis, N. Y. 
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Geo. W. Wickersham, N. Y., Chairman; Silas 
Strawn, Ill., Vice-Chairman; Paul Howland, Ohio, 
Secretary ; Robert W. Bingham, Ky.; S. W. Fordyce, 
Mo. j ; t 

Fraternal 

Geo. Bryan, Va., Chairman; T. Scott Offutt, Md., 
Vice-Chairman; Hampson Gary, D. C., Secretary; E. 
H. Cabaniss, Ala.; Ralph Robertson, Alaska; T. G 
Norris, Ariz.; Frank Pace, Ark.; Charles S. Cushing, 
Cal.; Thomas J. O’Donnell, Colo.; George E. Beers, 
Conn. ; Josiah Marvel, Del.; Scott M. Loftin, Fla.; 
Francis M. Oliver, Ga.; Benjamin L. Marx, Hawaii; 
James F. Ailshie, Idaho; Daniel Simms, Ind.; Nathan 
W. MacChesney, IIl.; Jesse A. Miller, lowa; Edmund 
F. Trabue, Ky.; Chester I. Long, Kan.; Wm. O. Hart, 
La.; Arthur Ritchie, Me.; Reginald Heber Smith, 
Mass. ; Wade Millis, Mich.; Bruce W. Sanborn, Minn. ; 
Geo. J. Leftwich, Miss.; James H. Harkless, Mo.; 
William B. Rodgers, Mont.; R. A. Van Orsdel, Neb.; 
E. A. Armstrong, N. J.; Hugh H. Brown, Nev.; J. O. 
Seth, N. M.; Frederick Evans Crane, N Y.; Thomas 
C. Guthrie, N. C.; Lee Combs, N. D.; Frank M. 
Clevenger, Ohio; Frank Wells, Okla.; James B. Kerr, 
Ore.; Robert P. Shick, Pa.; H. Lawrence Noble, P. | 
Manuel Rodrigues-Serra, P. R.; G. Frederick Frost, 
R. I.; Henry E. Davis, S. C.; John H. Voorhees, 
S. D.; W. P. Armstrong, Tenn.; Wm. H. Burges, 
lexas; Chas. R. Hollingworth, Utah; George B. 
Young, Vt.; Arthur W. Davis, Wash.; J]. W. Vander- 
vort, W. Va.; William A. Hayes, Wis.; Roderick N. 
Matson, Wyo 

(Special and Standing Committees for 1922-24 on 
page 072.) 
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LEGAL ASPECTS OF FOREIGN TRADE 


By GuERRA EVERETT 


Chief, Section of Le 


jal Information, Division of Commercial Laws, 


Bureau of Foreign and Domestic Commerce 


HETHER we tueorize about uniform economic 
WV forces, or the development of legislative science, 
or merely ascribe the phenomenon to a parrot- 
like mimicry of legislatures, there can be no doubt that 
certain well-defined common tendencies are discernible 
in the fabric of laws turned out by different countries. 
For example, from the hundreds of reports coming to 
the Division of Commercial Laws from American dip- 
lomatic and commercial representatives all over the 
world, nothing is more patent than the spread of the 
income-tax idea in the western hemisphere. The Di- 
vision is of course interested in foreign municipal taxa- 
tion only as it affects American business abroad, so 
that the proposed law of British Honduras, recently 
published in the Government Gazette there, contains 
two clauses of interest, the first being the provision that 
a non-resident person shall be assessable and chargeable 
in respect of any income arising, whether directly or 
indirectly, through or from any attorneyship, factor- 
ship, agency, receivership, branch, or management, and 
shall be so assessable in the name of the attorney, fac- 
tor, agent, receiver, branch, or manager. The second 
is the provision that non-resident individuals who are 
not British subjects are allowed no deductions in re- 
spect of earned income or in respect of wife or child 
or in respect of life insurance. The scientifically re- 
dacted Argentine bill, which is now being submitted to 
the rigorous scrutiny and criticism of selected econo- 
mists, jurists, and business men, extends its terms to 
“foreigners who, although not resident in the Republic, 
receive income from land or from civil or commercial 
enterprises or from any other sources in the Republic.” 
The executive power in Peru has submitted to the 
Congress an unusual general income tax bill which 
declares that “the general income will be based upon 
the rental value of dwellings,” and exempts only 
foreign consular and diplomatic officers. A curious 
provision is article 3, which says that the income of 
tenants of furnished rooms will be determined accord- 
ing to the rental value of unfurnished rooms. It has 
been reported that certain oil companies registered in 
the United States but whose shares of stock are owned 
in Europe have, upon the resumption of diplomatic re 
lations with Mexico, determined to transfer their regis- 
tration to that country, where the bulk of their com- 
modity is produced, on the ground that Mexico imposes 
no tax on corporate earnings like the American income 
tax. Whether the wisdom of this reported move is to 
be justified or not will depend on the result of strong 
contemporary agitation in favor of a Mexican income 
tax and other fiscal reforms 
A closely allied topic is the progress of the solu- 
tion of the universal problem of double taxation. The 
most striking development in this field is the recent 
triplicate convention between Germany and Austria and 
between Germany and Czechoslovakia. These treaties 
are of interest to the Division principally because they 
suggest one method to relieve American exporters of a 
suffocating burden. The current British finance act 
offers a more subtle suggestion which is of more direct 
interest, in a clause which provides for the “relief from 
double taxation of profits from the business of ship- 
ping.” The act contemplates a series of what we would 





call reciprocal executive agreements between the C: 
and foreign governments with the object of exemptir 
this particular business from the operation of tl 
British income tax, and it would seem to presagi 
extension of the principle to other forms of business 

The whole subject of double taxation is now ur 
investigation by A. J. Wolfe, Chief of the Divisi 
who has spent three months in western Europe 
cumulating information at first hand. His report 
eagerly awaited and will be of great value to legislat 
and commercial bodies in this country. 

The registration of domestic and foreign firm 
another subject which is claiming the attention of | 
makers in widely separated regions. The new Chin 
law imposes a sliding scale fee calculated on the « 
talization of the firm. The object of the Trinid 
Registration of Business Names Ordinance, 1923, sul 
ordinates the revenue feature to the protective 
vantages accruing from a registry of all firms wh 
operate under titles differing from the full true nan 
of the owners thereof. The object of the propose 
Belgian registration appears to be the “publicity 
commerce”, as the Latin American codes call it. TI! 
Belgian registration is voluntary, the only penalty for 
noncompliance being disfranchisement from the dr 
electoral, or the right to participate in the election of 
the judges of the commercial courts, who, it appear: 
are merchants of the community elected to the benc! 
by their fellow merchants, and assisted in the ad 
ministration of commercial justice by a law officer wh 
holds the degree of doctor of laws. 

Most commercial countries have laws requiring 
under certain circumstances that goods imported int 
the country shall bear a mark of origin. Our ow: 
tariff law contains strict regulations on this subject 
so strict, for instance, that the words “Made in Nippon’ 
would not be accepted as a substitute for “Made in 
Japan.” The usual purpose of this regulation is the 
suppression of fraud, and the ordinary requirement is 
that when the imported package bears wording in the 
national language the origin shall be plainly indicated 
\ new Mexican law has just reversed the principle by 
requiring that goods made in the Republic bearing 
wording in foreign language shall be marked “Elab 
orado en Mexico.” 

The theory of uniform economic forces hitherto 
mentioned will derive some measure of prestige upon 
a review of recent banking legislation. Colombia will 
devote the millions to be allotted to her by treaty with 
the United States to the reorganization of her banking 
facilities which are to be modeled on the Federal Re 
serve System. Mexico is organizing a central bank 
from which much is expected in the way of stabiliza- 
tion of finance there. A national system has just been 
set up in Guatemala. The unsettled condition of inter 
national exchange is graphically reflected in the action 
of France, Ecuador and some southeastern European 
countries, who have appointed commissions from whon 
permission must be obtained before drafts or gold may 
be sent out of the country or invested abroad. Ruman 
ian Greek, and German laws have attempted to deal 
with the serious problem of speculation in foreign ex 
change. 











CURRENT LEGAL LITERATURE 


Books in Law and Neighboring Fields and to Brief Men- 
teresting and Significant Contributions Appearing in 
Current Legal Periodicals 


“What is Equity?” 


nd suits their activities. It has the further merit of recogniz- 
nd suits, ing that the distinction between “law” and “equity” 

n years. is largely adventitious. 
ame law Nevertheless, the historical definition does not fit 
half the the facts. The High Court of Chancery in England has 
been abolished these many years,® and the scope of its 
powers or practices furnishes little guide for the newer 
and more pressing problems of equity jurisdiction.’® 
Moreover, no date is assigned to mark the stage of 
English chancery development which is our standard.™ 
The settlers of Jamestown knew a far different English 
Court of Chancery from the one abolished in 1875. 
: \gain, American courts, generally speaking, have ac- 
We find quired or retained only a fraction of the “jurisdiction” 
>arem- formerly enjoyed by that court. Thus the administra- 
‘remedy tion of estates and the management of the property of 
teachers infants has been turned over to special statutory tri- 
aps, but bunals, such as the surrogate’s court, the probate court ; 
courses and the peculiar solicitude of pone, for married 
offering women has all but disappeared with the emancipation 
ses on the of women. Such subjects as “Election” and “Satisfac- 
ering of this tion and Performance” belong rather in a treatise on 
secon lition | book published in 1901.% wills, and these chapters'* might well have been omitted 
‘ns no radical alterations in ti ginal text, and from a volume already too discursive. “Fraud” is no 
about five per ct f new matter to represent the longer (it never was wholly) exclusively recognized 
ses of two de | in courts of equity, and the present editor could profit- 
ident! re the cod - has not come ably have cut in half the ingenuous and contradictory” 
the theory treatment of this topic.’* Procedural statutes have, as 
because two the author recognizes, lopped off most of the branches 
not tried Of former chancery jurisdiction listed under “Parti- 
‘tion effective? Or tion,”** “Bills for an Accounting” (at least, the “equit- 
some essential nature, able assumpsit” cases**) and Bills of Peace." Only a 
rms of legis- Telentless Procrustes can make the English chancery 
fit the present American system, or systems, of equity 

inition is a jJUrisdiction 

: tem of jus Nor is “equity” to be identified with “natural jus- 
which was ad tered by the High Court of _ tice,” that will-o’-the-wisp of Stoic speculation or Gro- 
saneee’t notes ’ cerci f its extraor- tian dogma which once held sway over the minds of 
nary iurisdiction ‘< statement has the merit of men. The author of the present volume starts out 


isions in 
fusion of 

respect 
respect to 
urts have 


talking 


nti - ' r | dard es rilide 
nting to a mort x indard as a gure - 8 Story’s statement (Story, Equity Jurisprudence, § 25) that 
modern court 1 terminin > proper scope ot **e udence may properly be said to be that portion of rem 
. is exclusively administered by a court of equity” is 
not a helpful gu ide n reaching a conclusion as to the “jurisdiction” of 
a court in a particular case As Phelps pointed out, it begs the ques 
tion Phelps, op. cit. § 138 
9. Since 1875; see Maitland, Equity (1909) pp. 15-16, and p. 1, 
where he apologizes humorously for lecturing on the work of thie 
obsolete court 
10 E. g., equitable relief against libel, personal annoyance, and 
other injuries to personality; see pp. 542-545 for a good short sum 
mary. 
11 Of « rse. in me statutes a definite date is assigned; e. g.. 
Mich. Comp I 1915 § 12302 fixes March 1, 1847 
12 Chaps. VIII and 1X 
13. E. g. on pp. 269, 270 and 271 the author makes contradictory 
statements as to the duty ne to whom representations are made to 
investigate their truth or fal There is similar confusion as to the 
effect of misrepresentations of lz cf. p. 265 and p. 585. 
14. See pp. 256-313. The author follows Lord Hardwicke’s shot 
gun definition of fraud, an includes, for example, the invalidity of 
lunatics’ contracts under “constructive fraud.” (p. 286.) 
15 See W< rheide v. Kelly (1922, Mo.) 243 S. W. 158—not de 
cided whether statutory partition suit was legal or equitable 
Langdell, Brief Survey of Equity Jurisdiction (2nd ed., 1908 
». 99. 

. : 17. E. ¢ the statutes making a judgment in ejectment res judicata 
tern Reserve (N. Y. Civ. Prac. Act (1921) § 1009) and permitting liberal consoli 
923 dation of actions in which a common question is involved. See N. 
"helps, Juridi Civ. Prac. Act §96; “. . actions may be consolidated whenever it 

can be done without prejudice to a substantial right.” 
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hopefully by saying that “equity” is not “natural jus- 
tice,” that the distinction between law and equity is 
one of “form and history” rather than of “substance 
and principle” ; yet he relapses into the eighteenth cen- 
tury style in stating that equity is “that kind of natural 
justice which though judicially enforced, is not 
enforced by the common law courts.*™* and we are back 
where we started. The late Judge Phelps, after an 
incisive criticism of other attempts to define equity, 
concluded that it stood for “natural justice” in contrast 
with the artificial justice of the law, the 
“cramped administration of defective laws.’’* It is true 
that for a span of nearly five centuries—from, say, 
1285 to 1750—the common law were chary of 
extending their boundaries beyond the | sketched 
out by precedent, into the misty vales of “natural jus- 
tice’ where only the clerical chancellors dared tread 
Yet even within this period, they developed a theory of 
unsealed contracts and extended their protection to in- 
tangible interests in tort And beginning with Lord 
Mansfield, “natural equity” and “good faith” have en- 
tered the fields of quasi-contracts, negotiable instru 
ments and insurance. Clearly equity has no monopoly 
on natural justice." 

Does equity represent the Roman 
element in our law? It was fashionable 
teenth century to adorn accounts of equitable jurisdic- 
tion with a superficial parallel between the Roman 
praetor and the English chancellor. The present au- 
thor followed this fashion.*° Modern historical scholar 
ship is more cautious about this parallel.** So, the 
analogy suggestively drawn between the Roman fdet 
commissum and the English “trust’** becomes an orna- 
mental facade if, as able historians assert, the trust is 
of Teutonic or Frankish origin,®® if the trust “forms 
the most distinctive achievement of E1 _ 
How much the clerical chancellors borrowed from their 
canon law stores we shall probably never know. At all 
events, with the coming of lay chancellors in the seven- 
teenth century, fiduciary relations were worked out on 
common law analogies On the other hand, in ad- 
miralty and in the assimilated “law merchant,” we have 
marked traces of Continental influence outside the field 
of equity. 

The late Dean Ames thought the key to equity lay 
in the maxim, “equity acts in personam.”’** That is, 
the Court of Chancery commanded the defendant di- 
rectly to perform his duty, while the common law 
courts did not. Out of this difference he sought to 
deduce almost all of the peculiar characteristics of 
“equity.”*7 This view places the emphasis on equity 
procedure and thus presents a fairly satisfactory gener- 
alization of “equity.” 

Yet here again there are many facts against the 
Leaving aside the point that the King’s Bench 


common 


courts 


nes 


yr Continental 
in the nine 


iglish lawyers. 


y 
1S?) 


theory 


17a. Pp. 1, 2 

18 Phelps, op. cit. § 148 

19. See p. 22 of the present it 

20. “The equitable jurisdictior ft ancellor grew up in the 
ame manner and under as the equitable juris 


liction of the praetor at 


21. Cf. Huston, The Enforcement De 
Chap, III 

22 Pp. 315, 316. 

23. Holmes, Collected Legal Papers 192 4 et seq \mes 
Lectures on Legal History (1913) | 35 The auth gives a lucid 
account of the develop it of , trusts, based upon Kerly, His 





tory of Equity It is regretta 





editor of the second edition 





could not find space to th st ferred to; indeed, the 
historical documentation he k i twenty-five years behind 
the times. The work of Bar Hazel Ames, Langdell, Maitland, 
Holdsworth, Pike and George Burton Adams might as well not have 
been written, so far as the present t k dis ses; and only two of 
Pound’s numerous contributions are cited 

24. Maitland, Equ p. 23 

25. Pound, The Spirit of Cor mn Law (1921), p. 26. 








26 See Ames, op. cit. f Langdell p. cit. p. 617. 


27 See citation in last note 











issued a direct command, sanctioned by contempt 
ers, to the defendant in a mandamus proceeding 
ing aside that early period when a judgment for 1 
damages was not the only type of common law re 

the writs of sequestration and assistance are suffi 
evidence that even in the classical period of Notting 
and Hardwicke courts of equity were not limite 
execution against the person.** Moreover, the mod 
statutes conferring jurisdiction over non-residents 
publication and giving an equitable decree the effect 
a legal conveyance or release*® have made such « 
able proceedings as suits to quiet tithe and mort; 
foreclosures the stock examples of jurisdict 
execution im rent. 

What, then, is “equity”? Like the elephant w 

the blind men investigated, equity is all that it is 1 
It is, in part, a historic survival of an earlier syst 
of administering justice which dared to run count 
to the common law. When courts are called upon 
interpret constitutional provisions guaranteeing 
by jury as heretofore used,” it is not surprising 
they fall back upon a historical interpretation 
if the dead hand still rules us from the grave, ws 
only to remember that trial by jury is, as Thayer lo 
ago pointed out, deeply tinged with political cor 


ations 

In part, too, equity represents higher ethical stat 
ards (witness the duties of trustees, precatory tru 
and the more inclusive conception of fraud) ar 
greater flexibility in its principles,®* or, what amount 
to the same thing, greatet individualization 
more arbitrariness in the application of its principl 


and doctrines to concrete cases. That the S101 
law and equity in America has hardened the latt 
rather than softened the former, is cause for regret 
In so far as this looseness, this individualization in 
plication, still prevails, equity resembles the working 


conflict betweet 


administrative tribunal. The 
* is a part of the clash between ru 


of an 
law and equity 
and discretion. 


In an even larger sense, however, equity is marke 
off from the developed common law by procedut 
peculiarities. Two of these differences are constant] 
bringing up the question, what proceedings are “equit 


able’? One is the denial of jury trial. The other 
the injunction, and especially the preliminary inj 
tion. Both of these features are administrative 
character. Like licensing officials and boards, court 
of equity administer preventive justice, in contrast wit 
the common law courts, which took no action until tl 





harm was done. Like rate-fixing and rule-makin 
boards, equity courts issue general commands in tl! 
form of injunctions, the violation of which, even | 
persons not formally served with process (if they hav 
actual notice), is punishable by penalties 

Jury trial stands for decentralized administrati 


of justice, for slow-moving, inefficient Teutonic jus 
tice, as contrasted with the swift-moving efhcient B 
zantine justice of the Chancellor and his summary 1 


junction. In this light, equity represents a Continenta 


28. Hus { Re 5 80, 81; ¢ k, The 
I ity, 15 Col bia L. R 37, 106, 228 

29. See Hustor cit., Chap. IV 

30. O better si-in-rem.”’ 

$1 See the New York case cited in note f 

2. See | 12 of the present v e; a 
te treatment of a s of equit I 8 

P i ] € D ‘ c ot Eq ity, { R 

34 See H The Relation between I Mi 
L. R. 587 

8s. E. ¢., I T} Labor Injunct I re Atchis 
(1922) 284 Fed. 604, declaring nconstitut sectior 
Clayton act guaranteeing trial by jury in contemy r gs aris 


out of labor disputes 
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? ' 


as opposed to individual 


ment in out 
rty, efficient social trol as opposed to red tape 

facets of equity? 
1 of calling 
discretion, 


How can we focus these diversé 
the nineteenth centu1 udges were fon 
examp! 
tasi-judicial In 1dministrative dis- 
etion is more fami ht we not say that equity 


the “quasi-administ ( lement in our legal sys- 


A treatise on “equity” which will present all these 
phases in their proper focus has not yet been written. 
The present volume is an uncritical, platitudinous sum- 
mary of what judges and text-writers have said. Parts 
of it are fairly good; especially good are the portions 
added by the editor of the second edition. It is to be 
regretted that he did not undertake a thorough re 
vision of the old-fashioned text. 

Epwin W. 

Columbia University Law School 


PATTERSON 
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DRED SCOTT VS. SANDFORD 


(19 Howard 393) 


By Fk. DuMont SMITH 


} fii 
a7 


Missouri, the 
geon and offi 
he United 
» the mili- 
of Illinois 
| took on duty 
re two yeafs al / ordel -d to Fort Snell- 
\linnesota, tl r Wisconsin, 
it on the west bar f t Mississippi River in 
irchase, and 


1834 ] 
ost of Rock 
Scott wit in remained 


wor. ; 
LLOTY O|1 


e upper porti liana Pi 
ere remained tw irs more While at 
l ro woman, Harriet, from 
officer, th his consent Scott and 
1838 Emerson returned 

with him. 

the steamboat, Queen, a child was born 
the Scotts at a the boat was north 
the parallel thirty-six degrees and thirty min- 
ites and north of the State of Missouri A second 
ild was born to tl Scott brought 
uit for his freedom he Supreme Court of Mis- 
suri and failed red Scott vs. Emerson 15 Mo. 
After Emet leath Mrs. Emerson mar 

Dr. Chaffee, bolition congressman and 
ransferred Scot her brother 
Sandford, a apparently for 
he purpose of the Federal 
urt, and in suit in the Circuit 
ourt of the Unite tates for the District of Mis- 
t] lefendat sandford, in trespass 
awfully restrained 
hildren of their liberty, 
hereby they reat damage in their 
and in their earnins Counsel for de- 
fendant filed a plea in abatement to the jurisdiction, 
which it was a that the plaintiff was “a 
African descent, whose were of 
1 were |! this 
serve, it is 

but that 


Rock 


nd he purel 


yrother 
t 


irrie were n 
, 


Missouri, taking Si and his wife 


hil 


vhen 


Missouri. 


his family to 
New York, 
jurisdiction to 


began 


ourl against 
laiming that 


him and his wife 
I 


persons 


Negro of ancestors 
ure African blo 
ountry 

t stated 
e was of African descent and descended from 
laves, that he w “free man of as the 
xpression was then and it was around this proposi- 
tion that much of yntroversy, both in the case 
tself and in the discussion of it, raged. To 
this plea in abatement the plaintiff filed a demurrer, 
vhich tained by the lower court. The de- 
fendant then a | over and set up the fact that 
the plaintiff and | vife two children were 
lz Upon trial the facts were agreed sub- 


rought into 
and sold as Negro slaves.” Ol 
ry! Lintift ] 


that the was a Slave 


ct yl or” 


was su 


' 
and 


Hutchinson, Kansas, Bar 


stantially as I have set them forth above, and the 
court thereupon found for the defendant and the 
plaintiff appealed. 

The case was argued in the early spring of 
1856. Taney, Wayne, Daniel and Campbell thought 
that the plea in abatement was good, that a free 
man of color could not maintain an action in the 
Federal court. Catron agreed but held that be- 
cause the plaintiff's demurrer to the plea in abate- 
ment was sustained that the plaintiff could not 
allege error upon this, but he agreed with the pre- 
ceding four, and with Grier and Nelson making 
seven, that Scott as a slave could not maintain the 
action, and that his removal to Rock Island and 
later to Fort Snelling, whatever its effect, was 
nullified by his return to the slave state of Mis- 
souri, which left him in his former status. 

In the course of the discussion among the jus- 
tices it developed that six of the justices believed 
that the Missouri compromise was unconstitutional 
and that Congress had no power to exclude slavery 
from the Louisiana Territory. Wayne conceived 
the brilliant idea that here was a chance to settle 
the whole Kansas-Nebraska question, whose fierce 
animosities were driving the country into civil war ; 
that a judgment of the Supreme Court of the United 
States, in which six of the justices should agree, 
would be received by the people of the Wnited 
States as conclusive, and the legal matter being 
thus settled, there would be nothing left for the 
politicians to fight over. Taney in a fatal hour 
agreed. 

This is Carson’s account of it. Warren claims 
that Wayne had discovered that McLean and 
Curtis had injected the Missouri Compromise into 
their dissenting opinions and that it was necessary 
for the majority to meet it. It was agreed that 
Taney should write the opinion of the court as 
Nelson did not agree with the other six on the 
invalidity of the Missouri Compromise. The case 
was set down for reargument and was submitted 
in the fall of 1856 upon all of the questions involved 
in the record. The final decision was handed down 
on March 6, 1857, two days after Buchanan’s in- 
auguration, which of itself gave rise to much criti- 
cism. 

I proceed now to an examination of these vari- 
ous opinions as briefly as possible. The Chief 
Justice considered that there were three questions 
to be decided in the case: First, the status of the 
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plaintiff as a free man of color; 


whole record, it appearing that he was a slave, the 
effect upon his status as a slave by his removal 
with his master to Rock Island in the free state of 
Illinois; third, the effect of his removal to Fort 
Snelling in the Louisiana Territory, which involved 
the right of Congress to enact the Missouri Com- 


second, on the 


promise, forbidding slavery north of the line of 
36° 30’. 
Upon the first question Taney’s opinion is 


elaborate. He discusses the condition of the colored 
race throughout the world at the time the constitu- 
tion was adopted; that they were everywhere con- 
sidered an inferior people, subject to be seized and 
sold as slaves, a practice carried on by the citizens 
of all the European nations, and particularly those 
of Great Britain. It was in the course of this dis- 
cussion that he used the phrase that a Negro “had 
no rights that a white man was bound to respect.” 
This was not Taney’s opinion. He was simply 
describing accurately the view held by the white 
men of the world as to the Negro in 1776. That 
it was not his view is shown by his entire life, by 
his opinion of slavery and the emancipation of his 
own slaves. But this phrase was torn from its con- 
text and published as the opinion of a majority of 
the Supreme Court of the United States, and one 
can imagine with what fury the free soil men of 
the north seized upon it as an argumentative 
weapon. He admitted that in five of the colonies 
at that time the free Negroes were permitted to 
vote, but he held that did not make them citizens 
of the United States; that the white men who 
formed the Constitution, many of them large slave 
holders, never intended to receive as political equals 
this servile race, inferior in intelligence and in- 
capable of self-government. 

But the fact that the Negro might not have 
been a citizen of the United States is not all of the 


question. His right to sue depends upon another 
question. (Hepburn vs. Ellzey, 4 Cranch 332, 
grown vs. Strode, 5 Cranch 503). One need not 


necessarily be a citizen to have access to state and 
federal courts. In many states aliens are permitted 
to own property, and wherever they are they have 
to all the courts to protect that property, 
and an alien not a citizen may sue in the Federal 
court (Mossman vs Higginson 4th Dall. 12). It 
seems to me the acid test is whether the free negro 
was empowered to own property. If he was, he 
must be given access to the courts; otherwise, his 
property rights are a mockery. Anyone might tres- 
pass upon his property or deprive him of his per- 
sonal rights, and he would have no remedy. This 
was Madison’s view; that the free negro, while not 
a citizen of the United States in a political sense, 
was entitled to access to the courts whenever he 
had a right to own property under the state law. 
Curtis’ argument was that inasmuch as in five states 
at the beginning of our nment the Negroes 
were voters, they were citizens and entitled to all 
the privileges and immunities of all the other citi- 
zens in other states, that, therefore, a free Negro 
could sue in a federal court upon his property 
rights; but here is another curious thing about 
this amazing case; conceding that a free Negro in 
New York was a citizen of that state, entitled to 
own property and have access to its courts, that, 
theretore he was entitled by the privileges and im 
munities clause to the 


access 


grovel 


have access to 
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with his 
Illinois and two years in the Louisia 
territory north of the Missouri Compromise 

Upon this point Curtis, one of al 
yers of his time, a very great judge, who « 
this decision is hardly { 
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was unfair in this. 
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United States Army, 
that he was sent to the military post a 
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of his duty; that he was then sent to For 
still in the service of his government, tem 
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is no such decision in the world. 
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to establish 
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arising frequently in the question of 
wills, rights of dower, taxation, etc., : 


tention 


courts of 











six years. 
have been something in its constitution o1 
fixing the status of the free Negro. 
entitled to hold property in Missouri, wit! 
to the courts to protect it, or he was not, 
are left ignorant as to that status. 
that if Dred Scott was 
ing the suit he had no standing in court. 
the effect of hi 


then 


court in a huff after 
law of Illinois provided that a slave « 
came to Illinois 
his slaves with him, thereby emancip 
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Conceding that the federal const 
tion established no citizenship, as Curtis clai1 
and that it depended upon state law, the 
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sham battle; the status of slavery in the territory 
of the United States. The Chief Justice attempted 
to establish some shadowy distinction between the 
territory owned by the United States at the adop- 
tion of the Constitution and territory acquired 
later, a distinction too tenuous for me to grasp. 
Curtis argued that because of the Ordinance of 
1787 passed by the Congress of the Confederation, 
which declared all of the Northwest territory for- 
ever free, an Ordinance afterwards acted upon by 
Congressional legislation under the new Constitu- 
tion, that therefore Congress had plenary powe1 
as to slavery over the territory of the United States. 
The argument utterly lacked foundation. When 
Virginia in 1784 conveyed to the Continental Con- 
gress the Northwest territory the Congress at- 
tempted to pass this Ordinance which failed by a 
few votes. In 1787 it was passed and referred back 
to Virginia. Virginia promptly accepted this con- 
dition as part of the cession and the Congress ac- 
cepted it in trust for the new government which 
was soon to be formed. In effect this condition was 
attached to the grant. It was a covenant that ran 
with the land and the new Congress by appropriate 
legislation merely effectuated the covenant, exercis- 
ing no legislative power. This was so thoroughly 
understood that when in 1802 Georgia ceded the 
territory that afterwards became Alabama and Mis- 
sissippi, the cession was silent on the question of 
slavery because all public men at that time be- 
lieved that Congress had no power to prohibit 
slavery in the territory. 

Lincoln in his Cooper Union speech derived no 
such argument from the Ordinance of 1787. He 
cited it to show how the Fathers felt on the ques- 
tion of slavery 

Of all the arguments upon this subject, there 
is only part of one that stands out, and that is the 
last ten pages of Taney’s opinion holding that Con- 
gress had no power to forbid slavery in the Louis- 
iana purchase. It is in his best style, brief, lucid 
and convincing. The tone is lofty, free from parti- 
san bias, a clear cut legal argument that will carry 
conviction to any lawyer who reads it. His argu- 
ment is simply this: The Constitution recognized 
slavery. True, by an euphuism. It spoke of “per- 
sons held to service,” but everybody knew that 
meant slavery, and the fugitive slave law flatly 
spoke of them as slaves. If a slave fled from his 
master he could be reclaimed on free soil. If he 
was abducted and taken to a free state, he could 
be reclaimed. His title in court was the same as 
a horse or ox. He was a chattel the same as a 
mule or a cow; nothing more; nothing less. Curtis 
argued that the fugitive slave law constituted an 
exception ; that slavery could only exist by munici- 
pal law, and where there was no municipal law 
there could be no slavery, but time and again slaves 
who fled to the United States men-of-war were re- 
turned to their masters, because the men-of-war 
were federal soil for the time being, and the federal 
constitution recognized slavery. This argument 
broadened itself into Taney’s supreme conclusion, 
which was this: The Constitution recognized 
slavery, recognized the right and title of the slave 
owner, just as it recognized the right and title of 
a northern owner of a horse or mill. The Louisiana 
Purchase was bought with the common treasure of 
all the people of the United States, north and south. 
It was paid for by general taxation of all the people 
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of the United States. It was policed by the gen- 
eral government at the expense of all the people. 
It was surveyed at the expense of all the people; 
its lands were opened to settlement and purchase 
by all the people. In short, it was bought and held 
in trust until it reached the status of statehood, 
for the benefit of all the people of the United States 
equally. Congress, therefore, had no right to dis 
criminate and distinguish between the classes of 
citizens, between those whose property was in 
slaves and those whose property was in cattle or 
machinery in a mill; that when Congress undertook 
to forbid slavery in the Louisiana Purchase north 
of 36° 30’ and. north of the Missouri line, it prac- 
tically forbade those whose property was in slaves 
to settle there. It deprived them of their interest 
and heirship in this great territory. It discrim- 
inated between them and those whose property was 
in other forms; that the right to such distinction 
could not be found in the Constitution; that to say 
to the slave owner that when he crossed the line 
of 36° 30’ he must leave his slaves behind or have 
them emancipated, was to deny him equal protec- 
tion with a northern man who owned cattle. In 
effect, it opened the country for settlement to the 
North and closed it for settlement to the South 

The decision was received with execration by 
a large portion of the people of the North. Its 
extra judicial character, its apparent intended polit 
ical effect and the time at which it was delivered 
combined to reduce the respect for the court to 
its lowest point before or since. It was no more 
extra judicial than the mandamus part of Marbury 
vs. Madison or the main part of Cohens vs. Virginia. 
It was the time and the occasion that denounced 
the decision. “It was worse than a crime: it was 
a blunder.” 


Letters From Members 


Genesis of London Meeting Idea 

Washington, D. C., Oct. 4.—To the Editor: In 
the current number of THe AMERICAN Bar Associa- 
TION JOURNAL, in the article entitled: “Special 
Meeting to Be Held in London,” the writer says: 

The plan of holding a meeting in London seems to 

have originated with a suggestion made by leading mem- 
bers of the British Bar, something over a year ago. 

As this meeting is likely to become forever 
memorable in the annals of our Association, it may 
be as well that the genesis of the idea should be re- 
corded. 

The idea originated in a conversation which the 
late George Whitelock and I had in the Spring of 
1914. We had jointly participated in the great din- 
ner which the English Bench and Bar gave, about 
thirteen years before, to the Bench and Bar in 
America. That banquet, which is regarded in the 
annals of the English Bar as one of the greatest 
in its history, originated with Lord Chief Justice 
Russell, of Killowen, who had recently returned 
from America, where he had been the guest of our 
Association. 

In recalling the memories of that great dinner 
in the Middle Temple, Mr. Whitelock and I sug- 
gested the possibility of a pilgrimage by the Amer 
ican Bar Association to London; and, in the spring 
of 1914, we took it up with Chief Justice Taft, who 
was then President of the American Bar Associa 
tion. He, too, was very favorably impressed with 
the idea, and at once communicated with Lord Hal 











dane and others, and was assured that the Ar 
ican Bar Association would receive a very cor 





welcome in London. 

Evidently they in England felt at that 
instinctive sense that great events were a 
happen in the world. England was rent wit 
ternal strife, and, while a welcome was prot 







it was suggested that, in view of the int 
troubles in England, it might be well to defe: 
visit to another year. Then the Great War 
out, and, during its continuance, all thought 








project was forgotten. 

In recent years, it was again taken up 
was present with Chief Justice Taft when 
cussed it with the Lord Chancellor and othe 
tinguished English judges in Gray’s Inn, o1 
occasion of Grand Night, 1922. James M. Beck 









What the Association Has Accomplished 


New Hamburgh, N. Y., Sept. 28.—To the 
The Press of the country has given great public 
to the Reports made to the American Bar As 
tion at its recent Minneapolis meeting, in whic! 
increase of crimes in this country and its far gr 
prevalence than in our Canadian neighbor, 
vigorously stated. But no attention has been pa 
to the work of the Association in correcting t 
abuses which have undoubtedly existed and whi 
came down from a time when the greater severit 
of Penal Laws led the judges to mitigate them 
taking advantage of technical errors committed 
the prosecution. For sixteen years the Associati 
has had a Committee which was charged with th« 
duty of recommending improvements in the admit 
istration of Justice in the Federal Courts. The 
forms it has advocated and which the Ameri 
Bar Association has supported, have had an imy 
tant influence in the jurisprudence of the States 
What we have accomplished is briefly this: It i 
now the duty of the Federal Courts in any case 

































civil or criminal, to give judgment upon the enti 
record without regard to technical errors which d 

not affect the substantial rights of the parties : 
Similar legislation has been adopted in 25 states , 
The same rule is adopted by the Supreme Court in 

equity cases. In them, also, the testimony is now San 
taken in open court. The abuse of appeals | " 
delay in criminal cases has been checked and thx 
expenses for clerks’ fees upon the record on appea ert 
have been diminished. It is now provided that “ 
equitable defenses can be set up in actions at la ‘it 
and affirmative relief be obtained by the defendant 





No actions shall be dismissed because brought 
the wrong side of the court. 

The jurisdiction of the Supreme Court has beet 
extended so that it can review decisions of the 
highest courts of each State on all questions arising 
under the Constitution and Laws of the Unite 













States. The Circuit and District Courts have beet 
consolidated. A conference of judges to be held 





the end of September in Washington, under th 
direction of the Chief Justice, is provided for it 
order to facilitate business. The fees of clerks i 
Federal Courts are now paid into the Treasury and 
the clerks are paid by salaries. And finally the 


‘ 


only conflict in judicial decisions as to the remova 













of causes to the Federal Courts has been largely 
removed. Everett P. WHEELER, 
Chairman, Committee on Jurisprudence and Lat 
Reform 
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rough our schools, but the adult voter also needs to 
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nt, the duties imposed upon each individual citizen, 
we are to maintain self-government in fact as well 
in theory creat quickened sense of the duties 
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alarmed at the inroads 
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ut 


Committee Has Accomplished—Plans for Future Service In- 
fore Complete Organization and More Intensive Work* 


upon our Constitution and threatened changes in our 
government, we are thinking of the services of a 
Citizenship Committee of the American Bar Associa- 
tion as functioning, not to meet any passing phase in 
our development, not simply to meet some critical situa- 
tion of the moment, but to become a permanent instru- 
mentality to stimulate and guide civic activities among 
the members of the Bar—a work which will be just as 
necessary years hence as it is today; work, as above 
stated, that is always necessary if our republic is to 
endure and to develop along the lines as laid down for 
us by our fathers in the written Constitution which has 
been our guide and protector up to the present time. 

Your committee, therefore, is recommending that 
a realization of the need of this service and a vision 
of the good it can accomplish should be given full 
recognition by this meeting, and that definite plans be 
formulated without further delay for laying the 
foundation of a Citizenship Training Service which 
belongs peculiarly to the American Bar and which, as 
we believe, our Association should perform and can 
perform far more effectively than any other organiza- 
tion in the country. 

The Need of Service on Behalf of a Better 

Citizenship 


The report of the Committee on the Promotion 
of American Ideals set forth quite fully the need of 
activity on the part of members of the Bar in preserv- 
ing the form of government as bequeathed us by our 
fathers and embodied in our Constitution. 

That report showed the anti-American propaganda 
that was disseminated ; the attacks upon our Constitu- 
tion; the bitter prejudice manifested against the courts 
in every community; the fact that socialistic doctrines 
were being taught in many of our schools and colleges ; 
the gross indifference of our people to the duties of 
citizenship ; and in general the challenge that was being 
made as to our form of government, not only by “soap 
box orators,” secret societies, and radicals who work 
both openly and insidiously, but also members of the 
United States Senate and others high in authority who 
attack the Supreme Court of the United States and de- 
mand a radical change from the government we have 
developed under a written constitution. 

During the past year the conditions above named 
have not abated, but if anything have grown more pro- 
nounced and threatening. It is stated on competent 
authority that there are 1,500,000 radicals in this 
country who are clamoring for a change in the nature 
of our government from its present form to one of 
various degrees of a communistic state. It is said there 
are 400 newspapers and periodicals that represent 
similar views and that are read regularly by 5,000,000 
people. It is also said that $3,000,000 was spent during 
the past year on behalf of “Red” propaganda. 

“The spirit of patriotic Americanism should com- 
bat the present dangerous tendency toward disobedi- 
ence of law,” declared General Pershing in a recent 
address. ‘Moral standards have become materially 
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weakened. The criminal elements of society are less 
cautious in their activities. It is time for all citizens 
who cherish our heritage of free government to assert 
themselves and cry out against lawlessness and im- 
morality. We must stand for enforcement of the law 
or concede that free government is a failure. Open 
adherence to lofty ideals is quite as essential now as 
during war time. 

“Dangerous elements are actually moving toward 
a revolution in America, both openly and secretly, be- 
cause national problems have not been thoroughly dis- 
cussed. There is a casruptive tendency toward radical 
ism of all sorts. The slump in patriotism and the con- 
sequent increase in the dangerous elements among us 
must be checked.” 

We submit that the time has come when members 
of the Bar should bestir themselves in a unified effort 
to meet this challenge. Such unified activity has, as a 
matter of fact, been already too long delayed. If we 
are to continue to live under “a government of laws 
not men,” on what class of citizens is the duty more 
plainly incumbent in enforcing this principle than those 
who stand as exponents of the law? Time was when 
the lawyer was looked upon and actually functioned 
in his community as a civic leader. For one reason 
and another it has now come about that much of the 
information we receive through the press on matters 
pertaining to law and government emanates from per- 
sons who, earnest and patriotic though they may be, 
have not been trained in the science of law and govern- 
ment. We therefore have a great deal of misinforma- 
tion placed before the reading public and this is all the 
more deplorable because it comes from sources of un- 
alloyed patriotism. The ignorance of the great mass of 
our people on the fundamental and yet simple principles 
of our Constitutional form of government is certainly 
amazing and disheartening. This condition calls loudly 
for the restoration of the American lawyer to his 
former status as a civic leader. 

Thinking men see at the present time the issue be- 
ing very clearly drawn in our country between stability 
and radicalism ; between the forces of real progress and 
retrogression; between a government under a written 
constitution as established by our fathers and a govern- 
ment by the mob—or, if you please, the proletariat; 
and the conservative influence of the American Bar is 
sorely needed and should by all means be exercised to 
its fullest extent in meeting this issue 

If we remember that every community in this 
country of any considerable size has one or more 
lawyers as members of each community group, and if 
the American Bar Association is instrumental in de- 
veloping a program for civic activities so that we secure 
unity of policy and action through the various state 
and county bar associations reaching practically every 
community, we can make the American Bar Associa- 
tion a tremendous power for maintaining unimpaired 
the long established institutions of our government and 
safeguarding the blessings of liberty for ourselves and 
our posterity. 

As was stated at the outset of this report, we need 
a definite program and should not attempt to do every- 
thing that might be done, and thus dissipate our ener- 
gies. The proper functioning of the members of the 
Bar in civic activity seems very plain to your committee 
and the success of our service will depend on hewing 
closely to the line of service previously indicated—that 
is, avoiding controversial subjects on which citizens 
may properly differ, to insist on basic and essential 
matters, to uphold the Constitution of the United States 
as we are bound by our oaths so to do, and to maintain 
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By means of 


ebration of 


our national holidays as above set forth, and through 
special community programs such as is mentioned 
below, your committee has been instrumental in co- 
ordinating the services and activities of local and state 
bar associations for united action in furtherance of our 
common purpose. We think that this is one of the 
most beneficial results of our committee’s activities. 
Judging from the correspondence received, it is quite 
apparent that the members of the Bar all over the 
country have become aroused as to the need of greater 
activity in defense of our government and in the pro- 
motion of a better citizenship, and that we have laid 
the basis for a nation-wide movement which the Ameri- 
can Bar Association, we feel sure, will endorse and 
maintain. 

As another means to the same end your committee 
has prepared and distributed to all the state bar associa- 
tions a suggested by-law for the creation of a standing 
committee on American Citizenship. If such a by-law 
is generally adopted by state bar associations we shall 
have a compact national organization for citizenship 
activities which will furnish the opportunity for im- 
mediate contact with the Citizenship Committee of this 
Association, which will naturally function as a central 
exchange bureau for all the states. 

5. Community Programs.—Your committee has, 
among other citizenship activities, especially featured 
the community program which was put on at Wichita, 
Kansas, under the leadership of Hon. Earle W. Evans, 
in co-operation with the League of Women Voters of 
that city, during a period of five weeks, under the name 
of the “Drama of American Citizenship.” Each student 
attending the series was given a certificate which 
counted as a credit in “Civics” in their school course. 
Five hundred copies of this program were sent out to 
those on our mailing list and we have received a large 
number of responses to the effect that a similar pro- 
gram would be undertaken in a number of towns and 
cities. The enterprise manifested in originating and 
carrying out this splendid movement, which we have 
been pleased to call “The Wichita Community Pro- 
gram” in tribute to the patriotic women of that city. 
cannot be too highly commended. 

6. Public Addresses -——The members of this com- 
mittee have given a number of addresses at state bar 
association meetings and on various occasions in many 
of the states, bearing upon the main objective of our 
service, and we have been instrumental in having mem- 
bers of the Bar in a large number of the states perform 
a similar service. : 

7. New Federalist Articles ——Your committee has 
been instrumental in having the new Federalist Series 
of Articles, appearing in our Journal, widely published 
throughout the United States. We hope to have them 
bound for distribution at this meeting, together with 
other data with reference to our activities. 

8. Publicity and the Press.—In co-operation with 
the officers of the Association and its Committee on 
Publicity, your committee has furnished: various items, 
including cartoons, for the press of the country, and 
it has published some of these articles and cartoons 
separately for general distribution. Members of the 
committee have also written special articles for several 
periodicals, and in these and other ways the activities 
of the American Bar Association on behalf of good 
citizenship—with special reference to the main objec- 
tive of our service as previously stated—has been called 
to the attention of the whole country. 

9. Miscellaneous—Among the other activities of 
the committee, in addition to a large volume of personal 
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correspondence, we have stimulated the display and 
sale of books in the field of citizenship by urging pub- 
lishers to feature such books and having book stores 
advertise and make a special display of works on 
United States history, the Constitution, etc.; prepared 
a bibliography of books and pamphlets on the Constitu- 
tion; encouraged district conferences among members 
of the Bar with reference to citizenship activities ; pre 
pared a “Citizenship Creed”; arranged for patriotic 
programs in a number of cities through the local bar 
associations ; and in many other ways which need not 
be now detailed your committee has endeavored to 
offer helpful suggestions for activity on the part of 
members of the Bar in this work of patriotic education 
Plans for Future Service 

The lines of activity of your committee as above 
set forth indicate in a general way what can be done in 
service to our country by the American Bar. How- 
ever, your committee feels that it has only paved the 
way and that complete organization and more intensive 
service remain to be accomplished. It should be borne 
in mind that the service which is incumbent upon us 
is primarily one of education. Such education begins 
with the children in our schools and should extend 
itself so that every adult citizen in our country is 
reached. The foundation work, however, is to be done 
in our schools and we reiterate the statement made by 
a former committee report, “The schools of America 
must save America.’ The committee’s work should be 
organized, therefore, first of all so that in some way 
direct contact is made with all our schools and colleges 
and thus stimulate a better training for citizenship than 
has been the case heretofore, starting on the right road 
the voters and leaders of tomorrow, the citizens-in-the 
making now in school. As a distinguished educator 
has remarked, “The program for the solution of na 
tional problems, whether for good or for ill, is now 
being shaped in the schoolrooms of America.” 

Occasional inspirational addresses on our govern 
ment and on good citizenship, saluting the flag, and 
patriotic songs are all good, but for substantial results 
we must work for a system of school and college in 
struction wherein citizenship training is the main objec 
tive, as indeed it is the only proper objective for out 
American free public school system. 

In addition to direct contact with the schools, the 
American Bar Association organization, through the 
state, county, and community units, can be instrumental 
in reaching directly our adult population upon occasions 
of various public gatherings. The national holidays 
furnish some of these occasions, but they should be far 
more numerous than simply on special holidays. With 
a little thought and effort a Citizenship Committee in 
every community can use and create occasions when 
talks on our government and our Constitution can be 
made at various community gatherings 

Our Citizenship Committee could create a Speak 
ers’ Bureau whereby prominent jurists, lawyers and 
public men could be assigned to notable convocations 
that are held all over the country. The state bar as 
sociations could perform a similar service for theit 
respective states and furnish speakers for various com 
munity meetings. 

Since the press of our country is one of the chief 
mediums for the education of the public, your Com 
mittee on American Citizenship should use every pos- 
sible means to reach our newspapers and magazines 
This committee, when fully organized, could furnish 
sufficient material for a Department of American Citi 
zenship in newspapers and periodicals. This depart- 








ment of our service alone might well command 
entire time of a properly qualified assistant. 

We have indicated above the two main points 
contact for education in citizenship toward which, 
seems to us, we should strive; to wit: The school 
trict and the community unit, and the bar assocat 
furnish an excellent medium in bringing these two ut 
together for the common purpose which we have 
mind. All existing organizations that are in any 
engaged in civic activities— such as the Ameri 
Legion,-the Y. M. C. A. and Y. W. C. A., the Masor 
Service Association, Knights of Columbus, Council 
Jewish Women, Daughters of the American Revol 
tion, Women’s Federated Clubs, National Securit 
League, American Federation of Labor, the Adverti 
ing Club of- America, Rotary, Kiwanis, and Li 
Clubs, Boy Scouts, Chambers of Commerce, the 
tional Manufacturers’ Association, the Federal Coun 
of Churches, ete.—will of course lend their quota 
assistance and should be enlisted for co-operation t 
the greatest possible extent 

In this connection the committee desires to expre 
its thanks to Honorable J]. H. Hamiter, of the Litt 
Rock Bar, for his liberal contribution toward the con 
tinuance of this work. 

Recommendations 


\ 


Your committee begs leave to recommend 
1. That a section of this Association on Americat 
Citizenship be created. We are proposing the continua 
tion of citizenship activities under such an organizatio1 
first, because we believe that such work should be per 
petuated and dignified as a regular section of this As 
sociation ; and secondly—and the more important rea 
son—in order to give those who are directing the work 
a reasonable amount of liberty and the assurance of 
continuity of policy 
2. That the Executive Committee of this Associa 
tion be authorized to make such appropriation from the 
\ssociation’s funds as may be necessary and expedient 
for the immediate needs of the Section i 
Citizenship, and to take such action as it deems proper 
looking to the securing of sufficient funds for this 
service in order that necessary assistants may be em 
ployed and the work proceed without further delay 
along the general lines indicated in the preceding sec 
tion of this report. Respectfully submitted, 
R. E. L. SANeEr, Chairman 
WALTER GEORGE SMITH 
ANDREW A. Bruce, 
WaALLace McCaMan’ 
Jonn Lorp O'Brian 


\merican 


Entire Machinery Needs Repairing 
f this country 


lhe whole machinery of justice ir 

needs a going over, for we shall be endangered and 
disgaced by the prevalence of crime until the appre 
hension and punishment of criminals are swift, certain 
ind conclusive. Politics is the most obvious sourc¢ 
of inefficiency in law enforcement, but a deplorable in 
difference among citizens is the basic trouble with us 
We need reforms in our machinery of administration 
but we need more a change in our morale, more respect 
for life and for human rights. We need less sent 
ment for the culprit and more for the victim, and gen 
erally a more intelligent perception of the condition 
which civilized order demands. Changes in machinery 
can and should be achieved. Change in morale is 

vast task of education and moral inspirat vhi 
must take time and many agencies to perform 


York News. 






















PROGRESS IN PASSAGE AND FORMULATION OF 
UNIFORM STATE LAWS 


gislative Enactments This Year of Acts Prepared by National Conference of Commission- 


ers on Unifort 


\cts Con 


By NaTH 
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HE National Conference of Commissioners on 
| Uniform State Laws held hirty-third An- 
nual Meeting in Minr lis at Hotel Radisson, 
August 21 to 27, im iately prior to the meet- 
of the Associatio1 
Last year was 
ry of the n 
sislative enactments 
ed by the National Conference 
ns were held in 4 
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form State Law f \eronautics and Uniform 
luciaries Act ere have been twenty-two 
loptions of these act vy the various legislatures, 
follows 4 1 Declaratory Judgments 
t in five states, 1 , Colorado, North Dakota, 
Pennsylvania, Ten: e and Wyoming. 2. Uni- 
rm Illegitimacy Act in four states, namely, Ne- 
la, New Mexico Dakota, and South Da- 
a. 3. Uniform Aeronautics Act in eight states, 
imely, Delawar« wali, Michigan, Nevada, 
rth Dakota, Tent Utah and Vermont. 4. 
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lorado, Nevada, ! Mexico, North Carolina, 
nd Pennsylvania 
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“It is now proposed monize all the statutes by giving 
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State Laws and Approved by American Bar Association—New 
sidered at Recent Meeting 


\N WILLIAM MACCHESNE\Y 


f Commissioners on Uniform State Laws 


formity with the Bills of Lading Act so as to hold 
in the case of the former as is the rule under the 
latter act, that the principal is liable for receipt im- 
properly issued by an agent, even though no goods 
had actually been received. 

The adoption of these amendments was as fol- 
lows: 1. Amendments to Sections 40, 47 and 20 of 
Warehouse Receipts Act in three states, namely, 
California, Colorado and Vermont. 2. Amendments 
to Sections 32 and 38 of Uniform Sales Act in two 
states, namely, Tennessee and Vermont. 

There were also seventeen adoptions of Uni- 
form State Laws theretofore approved by the Associa 
tion as follows: 

Alaska, Extradition of Persons of Unsound 
Mind—Foreign Depositions—Proof of Statutes; 
Arkansas, Stock Transfer; California, Foreign Dep- 
ositions; Indiana, Stock Transfer; Maine, Sales; 
Massachusetts, Limited Partnership; Michigan, Flag; 
Nevada, Bills of Lading— Desertion and Non- 
support; New Hampshire, Sales; South Dakota, 
Flag—Partnership ; Tennessee, Flag—Foreign Dep- 
ositions—Proof of Statutes. 

This constitutes the legislative accomplishment 
of the last year, and is a record which indicates an 
increasing interest in the work of the Conference 
and should be a source of satisfaction to the Asso- 
ciation which has supported this work through the 
years. 

No mere recital of acts approved or 
adopted tells the story of what is really accom 
plished, however. It is an educational process 
which has a constantly increasing influence. While 
there are but thirty separate Uniform State Law 
acts, the legislative adoption of these acts repre- 
sents 343 legislative enactments. This in itself 
shows the very great service rendered the Bar and 
the public in the elimination of confusion and sav- 
ing of time and energy and its benefits are difficult 
to overestimate. 

The session of the National Conference held 
at Minneapolis, while it did not result in the final 
adoption of any acts, was very successful and much 
progress was made in the preparation and discus- 
sion of various proposed acts which should result 
in their final adoption next year in time for the 
general legislative year to follow. 

Among the subjects considered were: 

1. Uniform Sale of Securities Act—This is 
intended to unify the provisions of the so-called 
“Blue Sky” laws of the country and is urgently 
needed. 

Last year the committee requested instructions 
as to the general character of the statute to be 
drafted, that is, “whether it should provide for: (a) 
The licensing of securities before issue. (b) The 
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registration by license of brokers or persons author- 
Provisions for restrain- 
ymplaint to 


ized to sell securities. (c 
ing the sale of fraudulent securities on 
the Attorney General or other officer.” 
The committee was instructed to draft an 
act in accordance with the first method, and this 
year presented its first tentative draft which was 
discussed section by section before re-reference for 
presentation next year. The provisions as to real estate 
mortgages, which originally appeared in the proposed 
Denison act, have been criticized as inadequate and 
will receive further consideration. Mr. John Hinkley 
of Baltimore has this important uniform act in charge. 
2. Amendment of Uniform Negotiable Instru- 
ments Act to cover the case of certification of 
altered or raised cheques.— This matter was 
brought to the attention of the Conference by the 
American Bankers Association which was desirous 
of having an amendment passed to meet the situ- 
ation brought about by the decision in the case of 
National City Bank of Chicago vs. National Bank 
of the Republic of Chicago, 300 Ill. 103 (1922), re- 
versing 219 Ill. App. 343 also reported in 132 N. E. 
Reporter 832, construing the Negotiable Instru- 
ments Act in the case of certification of an altered 
cheque and holding the bank certifying the cheque 
liable. The Committee reached the conclusion that 
it was not advisable to amend the act for the pur- 
pose of limiting the liability of the acceptor and 
reported that it felt the instrument should be good 
in favor of the holder and against the acceptor or 
certifying bank for the amount called for on its 
face at the time of acceptance or certification. Any 
other rule would almost wholly destroy the value 
of certification to the commercial world which 
should be able to rely upon a cheque practically 
the same as cash, once it has been certified by a 
reputable banking institution. In the interest of 
sound commercial banking practice, it would seem 
unwise for the bankers themselves to press fur- 
ther such an amendment 
3. Uniform State Trade-Mark Act. — This 
matter was referred to the National -Conference 
by the Section on Patent Trade-Mark and Copy 
right Law of the Association and it is expected that 
a tentative draft of a Uniform State Trade-Mark 
Act will be presented to the Conference at its next 
annual meeting in 1924. 


4. Uniform Incorporation Act—The Confer- 
ence has had under consideration the question of a 
Uniform Incorporation Act for many years and 
while it has made a substantial contribution to the 
problem by preparing numerous tentative drafts, 
it has never been able to reach a final agreement 


upon the subject. This year the Committee re- 
ported that it had had under consideration a new 
tentative draft which it hoped to present next year 
and that, in its judgment, it would be able to bring 
to the Conference “a Uniform Incorporation Act 
that will be practical, simple, comprehensive and 
at the same time in keeping with the advanced 
thought of public-spirited students of corporate 


problems and in conformity with the proper de 


mands of present-day business necessity. 


5. Uniform Mortgage Act.—This question is 
one that was originally undertaken at the request 


of the National Association of Real Ksrare Boards 


and there is a widespread demand that something 
be done in this field. The Committee presented a 






draft of a proposed act which was thoroughly 
cussed. There are a number of very serious 
culties connected with the preparation of 
draft and the whole matter was re-referred 
Committee for presentation next vear. The | 
mittee attempted to combine both the trust 
and the mortgage forms in one act and to re 
some solution of the conflict between those st 
like Illinois, where the lien theory is adhered t 
a substantial period of redemption given, and 
states on the other hand, like Virginia and 
souri, in which the mortgage is regarded as 
veyance of title and there is practically no pe 
of redemption given. The Committee expects n« 


; 


year to present alternative drafts so as to at le: 
secure uniformity in two classes of states, nam: 
those in which the lien theory is favored wit! 
substantial period of redemption and those in whi 
there is a conveyance of title with practically 

period of redemption. The differences are not 
the forms of the instruments, but rather in t 
question of redemption or no redemption, as 
Illinois, for instance, the trust deed and mortgas 

are treated precisely the same in this respect. ‘T! 

same is true in most other states. The draft wi 

provide definitely for foreclosure by advertiseme: 

as is done in Minnesota in addition to the usu 

form of foreclosure by legal action. 

6. Uniform Chattel Mortgage Act.—The Cor 
mittee on this subject presented a draft for discussi 
which, after debate, was referred back for further « 
sideration. There is need of this uniform act as 
complementary act to the Uniform Conditional Sal 
Act already heretofore approved by the Conferencs 
The draftsman of the proposed act, Mr. Karl N 
Llewellyn, has stated that the difficulties of tl 
present statutes lie in the fact that none of th 
statutes distinguish sharply between two distinct 
policies in connection with the chattel mortgag« 
statutes, namely, the policy of protecting bona fid 
purchasers from loss by reason of false appearanc: 
of ownership, permitted or connived at by a mort 
gagee, and the policy of aiding at times by rather 
drastic rules, creditors to enforce their claims 
against a mortgagor where the mortgagee has not 
gone through the formalities called for by the 
statutes. Section 5 of the proposed act attempts 
to bring about some consistency out of the con 
flicting statutory provisions based upon each < 
these provisions. The committee recommends that 
every mortgage in order to operate as such against 
third parties should require record and that “the 
proposed act should provide for unrecorded mort 
gage, where accompanied or followed by posses 
sion, to be deemed effective only as a pledge and 
only in the circumstances and to the extent that 
a pledge would be effective.” 


} 


7. Amendment of Acknowledgments Act t 
make it consistent with Foreign Acknowledgments 
Act heretofore recommended—The Committee 
recommended certain modifications in the Uniform 
Acknowledgments Act as to title and content, not 
withstanding its adoption in eight states, to make 
it consistent with the Foreign Acknowledgments 
\ct recommended by the Conference in 1914. But 
in view of the fact that this involves a substantial 
change in an act already approved by the Confer 
ence, the recommendation of the Committee was 
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.dopted and the matt was re-referred to them 


further consideratio1 


8. Uniform Arbitration Act.—The National 
rence had undet leration a Uniform 
tration Act, a subject which had been referred 
with a request tot eration by the Amer- 
ar Association last year. The proposed dratt 


( ynsidered 


conclusion reach«e 


section ection and practically 


vith reference to it, but 


final vote of the Conference it went over until 
+} ; rt "an ] 

year in order tha tain changes might be 

» jn it, including particularly the consideration 


ynship of attorneys-at- 
the arbitration 


nt to submit in advance 


e question of the 





to proceedings bet boards 


the question of agree! 


tual controversy. On the latter question the 
mittee were of that in order to be 
lly effective some vision should be made, 
le the Conterence vhole, were of the opin- 
that it would be | tically impossible to get 
a provision genera adopted by our legisla- 
[It is believed that a compromise between 
e two points of view will be worked out in 
for considerati t year, possibly by re- 
ing a separate d nt to evidence such an 
eement. 
9. Uniform Act curing Compulsory At 
lance of Non-Resident Witnesses in Civil and 
minal Cases.—A final draft of this act was pre- 
ted for consideration but the debate on the sub- 


developed a substantial difference of opinion 
the matter was fi postponed for consider- 

n at the next annual conference. 

10. Uniform Joint Parental Guardianship of 
ildren Act.—The ( mittee on this subject pre- 
ited a tentative draft which was given consider- 
on but not finally adopted. Section 1 of the act 
ted “The wife and husband are the joint natural 
of their minor children and are equally 
nurture, support, welfare 


rdians 
irged with their care 


d education and the care and management ol 
eir estates.” This provision was criticised par- 
lar * Dr. Ernst Freund of the University of 
ularly by Dr. Ernst reund of the University of 
icago Law School the ground that it was a 
ical change from the law of most states where, 


ins of the persons of their 

their and since 
lationship, a law purport- 
ng to equalize the rights of parents should not 
hange the law on the subject. Regardless of the 
ifference of opinion as to the desirability of joint 
uardianship, it was felt by many of the commis- 
oners in the Conference that the parents should 
t necessarily be guardians of the estates of their 
hildren and since the father did not generally have 


hile parents are guar 
ildren, they are 
e father had no su 


estates, 


uch guardianship, t the draft under the guise 
f giving the mother similar rights should not add 


» the rights of the father, at 

ideration being given to the 

ights of the childret 
11, Uniform A 

[Industrial Disputes 

1 year ago with instru 

this subject but since that 


without con- 
the 


least 
protection of 


Tribunal to Determine 
committee was appointed 
ns to prepare a draft upon 
time there has been a 


hange in the legal uation. In view of the de- 
ision of the Supreme Court of the United States 
in the case of Court of Industrial Relations vs. 
Wolff Packing Com, and the pending case of 
Dorchy vs. State of Kansas, the Committee came 





back to the Conference for further instructions. A 












new Committee has been appointed on the subject 
without instructions, with Senator Chester I. Long 
as chairman. Senator Long has been counsel in the 
Supreme Court of the United States in these cases, 
is thoroughly familiar with the whole subject and 
it is expected the Committee, under his direction, 
will make a substantial contribution toward its so- 
lution by the time the next Conference is held. 

12. Uniform Act Governing the Use of High- 
ways by Vehicles——The need for such an act is 
greatly felt, particularly by the small states along 
the Atlantic seaboard where some of the states 
are practically highways from one state to another. 
While the Committee has had this matter under 
consideration for some time, no substantial prog- 
ress has been made and a Committee has been re- 
appointed this year with specific instructions to 
bring in a tentative draft at the next Conference. 

13. Uniform Drug Act.—The demand for such 
an act comes from two sources: the manufacturers 
interested in the requirements of the different 
states as to chemical content of drugs to be sold in 
the various states, and the persons interested in 
the suppression within the states of the sale of 
harmful drugs and desiring legislation supplemen- 
tary to the federal legislation upon the subject. 
The committee for next year has been centered in 
the San Francisco region and it is hoped will have 
a tentative draft ready for consideration at the next 
meeting of the Conference. 

14. Uniform Primary Act for Federal Officers. 
—The Committee appointed on this subject re- 
ported that in its judgment the primary system 
had been a failure, recommended that no uniform 
act be adopted upon the subject and that the Com- 
mittee be discharged. The Conference, however, 
after full consideration of the matter reached the 
conclusion that whatever its opinion might be as 
to the results of the primary system, it was in fact 
in actual working operation in a large number of 
states and probably in many of them there to stay 
and therefore it was the duty of the Committee to 
present an act which should, so far as possible, 
bring such statutes into harmony with reference 
to federal officers. The President of the Confer- 
ence called particular attention to the fact that if 
the Committee would only go so far as to provide 
a uniform date for the primary and the mere mat- 
ter of form of petition, the situation would be 
greatly simplified and the uniform date of election 
would result in the shortening of a campaign and 
the elimination of a very large amount of unneces- 
sary campaign expenditure due to the prolonged 
period elapsing between the early campaigns and 
the later ones under the present system. The Com- 
mittee was reappointed with instructions to bring 
in a tentative act next year. 

There were a number of other matters consid- 
ered by the Conference including: Uniform Act 
for the Extradition of Persons Charged with Crime, 
Uniform Act for One Day’s Rest in Seven and 
Uniform Child Labor Act, but no specific action 
was taken with reference to them. 

The Conference also created a new Committee 
on a Uniform Act to Regulate the Sale and Pos- 
session of Firearms, an action taken at the request 
of the United States Rewolver Association. This 
is not only of interest to the manufacturers and 
distributors of firearms but of very great interest 
to the general public and to those charged with the 
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enforcement of the law, as the present conditions 
make it almost impossible to prevent the purchase 
and possession of firearms by our criminal popu- 
lation. 

The National Conference also appointed a 
Committee on Cooperation with The American 
Law Institute. It is believed that these two organ 
izations may work out a pl whereby they may 


pie 





in 





supplement each other most effectively and 
whereby the investigation and collection of the 
underlying data may be made by The American 
Law Institute and the peculiar facilities of the Con 
ference in the domain of legislative drafting and 
enactment into law may be utilized to their fullest 


extent. : 
This meeting of the National Conference of 


Commissioners on Uniform State Laws on the 
whole was one of the most successful it has ever 
held, as was evidenced by the attendance of and 
attention to matters in hand by the Commissioners 


REPORT OF COMMITTEE 





and reception of the results of its efforts by 
American Bar Association. It believed 
entering a yet larger field of usefulness to th 
and to the country as a whole. 

In closing this article, may I quote the 
paragraph of my report of the Committee 
form State Laws to the American Bar Assox 
in which I state: 





is 








The real interests of reform do not call for tl 
ening of our constitutl nal structure, or the chang 
constitutional government, but only for the effectiv 








ing of each of the parts in accordance with the pla 
vised by our forefathers as laid down in the Cor 

f the United States. In the accomplishment 
pose, the National Conference of Commissioners o1 
form State Laws has played an important and effe 
part, far larger than the mere list of Statutes 
would indicate, and it is destined to a yet large 
uctivity, influence and accomplishment. In the 

ge of this task, it will have in the future, the (¢ 
feels confident, as it has h mm the past, the is 
ancial support and approval of the American Bar A 
ation 


ON LAW ENFORCEMENT 


Means for Coping with Crime and Criminals Inadequate in United States—Differences 
Opinion as to Effect of Prohibition—Comparison of American and English Justice 
Simplicity and Effectiveness of Procedure in Great Britain—The Borstal Insti 


Administration of Criminal 
Criminal Procedure for 


tutions- 


OUR Committee Law Enforcement respect- 

fully asks that this report be considered in con- 

nection with and as a part of the report which 
was presented to the Association at San Francisco last 
year. Three main problems were presented, as we 
interpreted your directions, upon which we were asked 
to report: 


on 


1. The condition of law enforcement in this 
country. 
2. The reason for any such failure of law en 


forcement as might exist 

3. Such remedies as might seem available. 

The title of our Committee and the circumstances 
under which it was appointed properly limit our con 
sideration to these or similar problems, and we have 
not concerned ourselves with general questions of pe- 
nology, criminology and psychiatry. The criminal law 
section of this Association has been in existence for 
some years and these general subjects may properly, 
we believe, be considered by that 

Throughout all our work we been greatly 
hampered by lack of reliable official information, for it 
still remaigs true, as stated in our former report, that 
the United States is the only great civilized country 
which does not collect and preserve its criminal statistics 
Since the adoption of our report and the action of the 
American Bar Association last year are informed 
that the Government officials in charge of the census 
have somewhat awakened to the necessity of the sit 
uation and a criminal census of the nation is in con- 
templation. In consequence of almost complete 
lack of Federal statistics and in many instances of State 
statistics, we have been obliged to spend a great amount 
of time as well as considerable money in an effort to 
obtain information upon the crime situation. In order 
to get the prison population we have corresponded 
with the officials of each State in the Union and with 


section 


have 


we 


th 
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the Warden of every State prison. You will ob 
om the Appendix No. 1 attached to this report 


try 
il 


authorities in some of the States were themsel’ ne 
unable to answer our inquiries in full, seemingly 
statistics whatever for certain recent years ha\ 
been preserved. Nevertheless, from the informat 


obtained, we have been able to closely approximate t! 


present prison population in this country in so far \ 
it relates to State prisons and reformatories and t ot 
compare it with the prison population as shown b rec 


the census in 1910. e! 
We believe that our results are reasonably ac 


rate. It thus appears that while the general populati 

of the country from the year 1910 until the year 1922 ' 
has increased 14.9 -per cent., the criminal populatiot \me 
has increased 16.6 per cent. In other words the in tude 
crease in the criminal population has a little mor us Vv 
than kept pace with that of the population at large ipl 


From correspondence with the police officials an a de 


clerks of the Criminal Courts in 48 leading cities « x State 
the country, we ascertained that the growth of crin State 
in the country was steady and almost regular up 





our entrance into the World War; that during the wat 


crime decreased greatly, but upon the resumption Ta 
peace, criminals resumed their depredations with ir 1€s 
creased activity all over the country. hon, 

Replies from court officials and police officials de eXceE 





velop two important facts: since 1921 there has e1 
a slightly greater ratio of convictions in tl 
more activity upon the part of the police officers a 
shown in the number of arrests; il 
awakening of public interest in the subject 
forcement; much of which result, we respe: 
mit, may be attributed to the influence and 











and a 
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yecame particularly active in this regard durin, 
It is true that terrible failures of justice since that year 
have occurred in all parts of the country, and that 
notwithstanding this perceptible improvement, the 
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munications. Wer t that space d not per 
our presenting all t I offered 
elieve to she 1 ught of 
rican lawy c grat 
to all the lav I ( » Ta red and helped 
with their adv ny otates the efficacy of 
tal punishment nforcement of la und as 
leterrent ( estig Fight 
: ites have abolished punishment. In five other 
tates where it had lished it ha ince been 
lopted. We dee: t it might be of value to 
Nact and faenich ‘ ye A sation the orani 
lect and furnis \ ciati e opwnions 
f all the Attorneys General of the country upon this 
testion. Thirty ansv ir request for informa- 
Therefore, f N 3 ll be found 
erpts from most of inswet 
Prohibition 
In the hundred replies t munica 
ns from members profession in every State 
the Union wi nt reference and very 
ided difference of n as to the effect of the 
chteenth Amendme: nd the law Federal and 
tate, passed herewit We reiterate 
t those are lare s of opinion. Statis- 
have been ve t btain. We desire to 
ymit herewith a t from the Internal Rev- 
ue Service, I } rtment prepared and 
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signed by Mr. Palmer Canfield, Federal Prohibition 


Director, under date of June 15th, 1923: 
There are many who state without recourse to fig- 
ures, and without any analysis of facts, that law enforce- 


ent has broken down, due principally to prohibition. 
It is true that prohibition has added a heavy load to the 
enforcement of law and has led to flagrant violations of 
a certain character, yet it has more than offset this result 
contributing largely to a reduction in the commission 
other crimes. 
As evidence of this fact, the arrests for public intoxi 
cation in New York City for the years 1917, 1918 and 
119, totaled 26,496, an avearge of 8,832 per year. The 
collective arrests for the three years of prohibition, 1920, 
and 1922 were 20,749, a yearly average of 6,916, 
a decrease of twenty per cent. The total arrests for 
assault in New York City for years 1917, 1918 and 1919 
were 19,265, a yearly average of 6,421, and for years 
1920, 1921 and 1922, a total of 16,655, with an average 
of 5,551 and a decrease of fifteen per cent. If a longer 
rohibition peri were taken in comparison the per- 
tage of reduction would be much greater. The total 
irrests for public intoxication in sixty-five of the larger 
cities in 1918 was 214,698, and in the same cities the num- 
ber in 1920, the first prohibition year, was 106,562. The 
total number of prisoners in New York State in 1918 
was 5,264 and in 1920, 4,783. In California the number 
1917 was 3,631 and in In Indiana, in 1918 
the number was 6,745 and in 1920, 3,991. In Massachusetts 
the prison population in 1918 was 3,701 and in 1920, 2,352. 
It is true that this large decrease is mostly in the 
County and Municipal jails because prohibition has re- 
sulted in a large decrease in crimes such as assault, dis- 
rderly conduct, public intoxication, vagrancy and similar 
rimes. Therefore 


a comparison of the prison popula 
ion of State prisons will show a smaller decrease. Fig- 
ures compiled by Mr. Hastings S. Hart, President of the 
American Prison Congress for 1922, and Director of the 
Department of Child Helping of the Russel Sage Foun- 
dation, show a total prison and jail population for the 
States of New York, Massachusetts, Connecticut, Illinois 
and Missouri of 1917 and of 33,251 in 1922, a 
decrease of 16.3 per cent. Mr. Hart stated in reference 
to same, “The State prison population of these five States 
17,723 in 1922 and 17,801 in 1917, showing a differ- 
only 78 prisoners, The decrease of 6,455, there- 
fore, occurred entirely in the county and city prisons, 





1920, 2.898 


39.706 in 


was 


ence of 


ind was due chiefly to the effect of prohibition. If it 
had not been for prohibition, these 28 States, like the 


would doubtless have shown a very 
large increase in consequence of the war.” 
United States Contrasted with England and France 

For years it has been more or less popular to com- 
pare the crime conditions in the United States with 
similar conditions in the nations of Europe, much to 
our disadvantage. Two great nations with sharply 
contrasting doctrines and machinery for the enforce- 
ment of law naturally present themselves for our 
study: the one, England, whose criminal laws and pro- 
cedure are very similar to our own; the other, France, 
with a criminal code strikingly different. The results 
accomplished by means of the law enforcing instru- 
mentalities in either country, however, compared with 
similar accomplishment in our own land, seem well nigh 
incredible. We bave, therefore, applied ourselves 
through several months as diligently as we could to 
an investigation of English and French criminal statis- 
tics and also to a study of the procedural criminal laws 
of these two great nations. 

There occurred seventeen so-called murders in 
London last year. Of these, three were committed by 
unfortunate girls who killed their new-born offspring ; 
three by men who, in the attempt to commit suicide 
by the use of illuminating gas, caused the death of a 
child or other members of the family; two by insane 
persons ; and nine by persons actuated by deeper guilt. 
In other words, there were only nine cases in the City 
of London last year where a trial for murder in the 
first degree could properly ensue. There was not an 
unsolved murder in London last year. During 1921 
there were 260 murders in New York and 137 in Chi- 


20 prohibition States 
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Throughout all England and Wales in 1921 


cago. 
there were 63 murders. 
In 1919, in New York County alone, there were 


6 convictions of murder, in the first degree. In all 
of these cases the death penalty was imposed. Of the 
6 convicted, 1 was subsequently executed, 2 were sub- 
sequently declared insane, 2 sentence was commuted 
by the Governor, 1 conviction was reversed,—defend- 
ant afterwards discharged. 

In 1920, in New York County, there was 1 con- 
viction of murder, in the first degree. 

In 1921, in New York County, there were 3 con- 
victions of murder, in the first degree. 

In 1919, the year statistics were last published in 
France, the figures show that there occurred in all 
that country 585 murders. In 48 cities of the United 
States, representing every section of the country but 
omitting many of the cities or towns from which we 
have been unable to obtain the figures, there occurred 
1,562 murders. These cities contain about 21,000,000, 
or a little over one-fifth of our population, and fairly 
typify the rest of the country. It is a mistake to sup- 
pose that a greater proportion of our homicides occur 
in the larger cities. The largest proportionate ratio of 
crime is generally in our cities of less than 200,000 
inhabitants. It therefore may be roughly but conserva- 
tively stated that in this Republic there occurred last 
year about 7,850 murders. To these may be added 
6,790 cases of manslaughter and other unlawful kill- 
ings, totaling in all 14,640 unjustifiable homicides. We 
append the American homicide and suicide statistics 
compiled by F. L. Hoffman of Newark, New Jersey.* 

We learned that the prison population in England 
has been steadily decreasing since 1876, the latter 
period marking about the time when the simplification 
of the English criminal procedural laws began to be 
effective. In 1876 the daily average population in local 
and convict prisons was 30,000, compared with 17,000 
in 1913-1914, and 9,800 in 1920-1921. A more strik- 
ing apparent decrease in crime is shown in the annual 
admission to prisons. There were admitted to English 
prisons of all kinds in 1913-1914, 151,116. The total 
admitted to prison in 1920-1921 was 49,080, or a de- 
crease of more than 300 per cent. The proportion of 
prisoners to the general population is showin in the 
following table: 


Ratio of prisoners per 100,000 of the population: 
Five years ended 1903- 4.. ee 
" 1908- 9...... . 540.3 
« 1913-14. .437.5 
" 1920-21.... 116.7 


The great English prison at Reading has been closed. 
Other prisons have been turned into Borstal Institu- 
tions. Prisons which formerly were crowded are now 
half empty. Your Committee, from a mere compari- 
son of the laws and reading of the Statutes, felt alto- 
gether unable to account for the difference or to ex- 
plain why our volume of crime continues steadily 
increasing under laws which, as far as the books 
show, are, after all, not so dissimilar to the English 
laws, while their criminal population at the same time 





8. HOMICIDE RATE PER 100,000 
Baltimore, Md. 11.8; 
Boston, Mass. 8.7; 
Buffalo, N. Y. 4.8; 
Chicago, Ill. 11.8; 
Cincinnati, O. 15.2; 
Cleveland, O. 10.3; 
Dayton, O. 10.1; 
Hartford, Conn. 1.4; 
Indianapolis, Ind. 12.9; 
Los Angeles, Calif. 13.6; 
Louisville, Ky. 16.5; is 
Memphis, Tenn. 56.8; Spokane, Wash. 8.6; 
Milwaukee, Wis. 3.6; St. Louis, Mo. 17.2; 
Minneapolis, Minn. 7.1; Washington, D. C. 12.6 
Nashville, Tenn. 85.1; Total of 28 cities, 9.3. 


1921 
Newark, N. J., 4.7 
New Orleans, La. 
New York, N. Y. 
Philadelphia, Pa. 6.1; 
Pittsburgh, Pa. 9.4; 
Providence, R. I. 5; 
Reading, Pa. 4.6; 
Rochester, N. Y. 4.2; 

San Francisco, Calif. 9.8; 
Seattle, Wash. 7; 


; 
20; 
6 


®- 





markedly declines. There were 95 robberies in 192] 
throughout all England and Wales. There occur: 
121 robberies in 1919 throughout all France. In 
the City of New York reported 1,445 robberies 
the City of Chicago admitted 2,417. Significant aln 
as the comparative number of crimes is the result 
their prosecutions. 

In 1921 in all England and Wales 113 defendants 
were put on trial for burglary and 105 convict 
Although the ratio of convictions in New York City 
larger than in most of the other large cities of 
United States, the record shows that in New Y: 
County in 1921 there were 2,660 burglaries report 
that there were 565 charged with burglary, indict 
and that there were 349 found guilty. During t 
same year in all England and Wales there were 112 
tried for robbery and 87 convicted. Reconciling t 
numbers tried with the number of robberies it shou 
be borne in mind that several accomplices were oft 
concerned in the same crime. In New York Count 
for the same year there were 359 indicted for robber 
and 166 convicted and 1,428 robberies committed 
the County that year. 

We find that the sentences imposed on convicti 
in England and in France, except in murder cases, at 
invariably much less severe than those imposed f 
similar offenses in American courts. 








Procedure in England 


Three members of your Committee, Messrs. Whit 
man, Kavanagh and Ellis, with the approval of the r 
of the Committee, the sanction of the President of the 
American Bar Association, and without expense to th 
Association, visited England and France in the hop 
that knowledge derived from a first-hand and intensiv. 
study, if only for a short time, of the physical appli 
cation of the criminal laws of these two great nation 
might offer an explanation of the crime conditions there 
which a study of statistics and statutes cannot supply 

The morning after their arrival, your Committee 
visited Bow Street Police Court, perhaps the most 
widely known Magistrates Court in England and typi- 
cal of all the others. a. 

The procedure before the Magistrate is not ma- 
terially different from similar procedure in New York 
Criminal summonses are issued at the request of th 
complainants. The defendant is brought into the 
Court on arrest, either with or without a warrant, or 
as happens in many instances with a summons issued 
by the Magistrate, in which latter case no arrest i 
made. . 

The operations of the Magistrates Court, how- a 
ever, revealed one striking reason for the decrease in 
prison population. Under the Criminal Justice Ad 
ministration Act, 1915, it became possible tor one sen ‘P 
tenced to a fine to obtain extension of time for its pay 


ment at the discretion of the Magistrate, ana a defend Lae 
. . . . - . L¢ ¢ 

ant now may even pay his fine in installments. Owing “ 
: ibn 


to the operation of this Act, the percentage of prisoner 
in prison for failure to pay their fines has decreased 
In 1913 it was 50.2 per cent of all prisoners in the cas 
of men, and 69 per cent in the case of women. [1 
1920-21 it stood 30 per cent, taking men and womer 
together, but even so, it means that only a third of th 
present population are there through failure to pay 
a fine. 

Another feature of the administration of summary 
justice, of interest, was brought out in the Law whic! 
authorizes whipping as a punishment in certain cases 
It can only be inflicted on males, and is not possible 
except under Statutory authority and for certait 
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vy Act; certait enses against women and 
\gainst the Pe Act for robbery with 
e: and in cases of 1 children where the par- 
ents to their nt in lieu of fine or 1m- 
nt There wet whippings ordered in 
last y¢ unde tative statute. Fif- 
these wi y with violence, under 
issed in 1920 May 30th we heard the 
er of London it rge to the Grand Jury 
the fact tl 140 cases 1 ndict 
t term, there ge of robbery 
ence. He e | to the 
1920 had beer frequency ut owing 
punishment « t o' Nine Tails,” this 
ad about di ‘ England, and he ex 
1 the wish that penalty might be ex 
to “armed burs 
the opening « Session e Central 
1] Court held 1 Bailey 1 Mav 30th, 
1 the privilege ot 1 g with the Recorder Sir 
t Wild, who is or f the four Judges of that 
t. the others being tl missioner. a Justice of 
eh Court and the Sergeant, Sir Henry 
ns (son of the nove I harles Dicken 
he Recorder chars f Grand Jury. three of 
were women { ur | tice, he did not 
uct the members iuthority to make gen- 
inquiries into the ission of crime, but con- 
his instructions to general observations as 
he powers and historical importance « f their office 
then turned to certai1 ecific cases in hand. Ina 
ber of the more im] nt cases, the Court stated 
e Grand Jury the f f the alleged crimes, com- 
ted upon the evid nd depositions previously 
en before the Com x Magistrate, and advised 
as to their duties i1 h case. It appeared that 
indictments had bk previously prepared in all 
s that were to | tted to the Grand Jury 
e of the reasons f elerity of Criminal proce- 
e in England lies fact that the functions of 
Grand Jury are in 1 es largely formal. In- 
1 there is strong support for a movement now on 
t in England to abolish the Grand Jury entirely. No 


ic Prosecutor app re the Grand Jury and 


minutes of tl pt lings are t Within 


, 
aiken 


e hours after the retirement of the Grand Jury, 49 
lictments were retur the entire work of the 
ind Jury for the month was completed in two days. 


these indictments, f r were disposed of by Plea 


Sentence during the first day of Court, and ten or 
lve were put on each of the four trial calendars for 

following morning fterward, we attended a 
imber of trials. In: unting for the rapidity in the 
position of cases, it should be borne in mind that 
examination in eacl e is made before the Com- 
itting Magistrate, and in cases of homicide, by the 
yroner as well, and ll ses, the testimony thus 
bmitted is reduced t riting, and the depositions are 
fore the Court and lable to the Grand Jury as 
ell as to counsel n bot ides 

Your Committee believes that it can present a 
ir picture of the of the criminal laws and 
ials in England g¢ the history of one case 
ied on May 3ilst bef Mr. Justice Rigby Swift at 


nd Duck, stood accused of 
cutting her throat. The 
3rd: the Coroner’s inqui- 
the Whitsuntide holidays 
that the indictment was de- 


e Old Bailey One 
e murder of 
rime was committe 
tion was held on May 
f the Court intervene 

















layed until May 30th. But for the intervention of the 
Whitsuntide holidays, the defendant would have been 
on trial within three weeks of the time of his crime 
The case was called to trial the day following his in- 
dictment. One of the most eminent public prosecutors 
in England, Sir Richard Muir, was assigned by the 
Director of Public Prosecutions, Sir Archibald Bodkin, 
to conduct the case for the Crown. The defendant 
was represented by a faithful and earnest barrister and 
two solicitors. The defense was insanity said to have 
been caused by epilepsy and shell-shock suffered while 
the defendant was a soldier over seas 
The Indictment was as follows: 

OFFENSE. 

Murder 
PARTICULARS OF 


STATEMENT OIF 


OFFENSE. 


That Roland Duck on the third day of May, 1923, 
in the County of London murdered Nellie Pearce. 


The Jury was accepted within ten minutes. When 
the jury was called into the Box there was no examina- 
tion made in court as to their knowledge, qualifications 
or fitness to try the particular case. In fact, not a 
single question was asked a juror by counsel on either 
although both sides have the right to do so. Only 
exercised, and that in the case of the 

led, and she was excused. Off- 
cials informed us that women are thought to be more 
severe than men in criminal cases. We were informed 
by the Judge that this single challenge was the only 
one which had occurred in his court in three years 
Each juror was separately sworn. One of the most 
striking features of the trial was the physical separa- 
tion of the defendant from his counsel. The floor of 
the prisoner’s dock is in the center of the court room 
and elevated seven feet from the floor of the court 
room. In this dock the prisoner sits with uniformed 
guards on either side. Communication with solicitors 
necessarily must be had by leaning over the railing of 
the dock. 

\ striking dissimilarity between the French and 
English systems arises in the appointment of counsel. 
In France, every defendant is obliged to have counsel, 
whether he wishes it or not. In England, the right to 
counsel is greatly abridged. No one unable to employ 
counsel is entitled to have one appointed unless at his 
hearing before the committing Magistrate, he has dis- 
closed a defense. In actual practice, the Court ap- 
points counsel in capital cases or in cases of unusual 
seriousness, but this appointment occurs only on the 
eve of trial. If the defendant has a guinea, he may 
choose from the barristers present one to defend him; 
there is then little opportunity for consultation or for 
seeking out witnesses in preparation for his defence. 
In England and in France, the lawyer plays a much 
less important part in criminal trials than he does in 
the United States 

Twelve witnesses were examined, 
prosecution and two for the defendant. The examina- 
tion of witnesses proceeded with extraordinary rap- 
idity. The Judge conducted a large part of the exami- 
nation; he controlled, limited and directed the exami- 
nation by counsel. Cross-examination was short and 
to the point. Leading questions were frequent. The 
summation of each counsel occupied 35 minutes. The 
charge of the judge lasted nearly an hour. The case 
was submitted to the jury at 6:15 p.m. The jury re- 
tired and returned a verdict of guilty within 20 min- 
utes. Immediately thereafter, the judge put on the 
black cap and sentenced the defendant to death. There 


| 
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is but one punishment for murder in England. The 
whole trial lasted about six hours, including an hour's 
adjournment for lunch and half an hour for tea. It is 
perhaps because of the fact that there is but one pun- 
ishment for the crime of murder that out of 13 persons 
sentenced to death in 1921 eight were respited (com- 
muted ). : 

Of the six murder cases pending at this term ot 
court, there was not one where the defendant stood 
accused of having committed the crime for purposes 
of robbery. Of the six, two were guilty but insane. 

The execution of a death sentence must take place 
after three “clear Sundays”. An appeal must be made 
within ten days. 

During the progress of the trial, events happened 
which, while they might not have affected the result of 
the trial, your Committee agreed would have necessi- 
tated either a new trial or a reversal of the judgment 
in any American Court. That the jury retired with a 
full knowledge of the facts, however, there could be 
no question. The hearing and the result of the appeal 
seemed to us of such importance as to justify a mem- 
ber of your Committee in returning from France and 
attending the hearing of the appeal on June 18th before 
the Court of Criminal Appeal 

On the appeal the prisoner was in the dock beside 
the bench. The arguments were all oral. Mr. Lock- 
wood, the able counsel for the accused, argued at con- 
siderable length, after which the three judges, with- 
out leaving the bench, conferred for about twenty min- 
utes. When Sir Richard Muir began to speak for the 
King, the presiding Justice informed him that they 
would not trouble him to argue. The Presiding Justice 
then quoted extensively from the evidence, comment 
ing rather severely upon the contention of counsel and 
ended by declaring the judgment of the court below 
affirmed. The defendant was executed at Pentonville 
prison on July 3, all of which took place within eight 
weeks from the commission of the crime. 

A person convicted on indictment may go to the 
Court of Criminal Appeal first on any ground of appeal 
which involves a question of law alone, and this with- 
out leave; secondly, with the leave of the Court of 
Criminal Appeal, or upon the certificate of the judge 
who tried him that it is a fit case for appeal; also, he 
may go on any ground of appeal which involves a ques- 
tion of fact alone, or a question of mixed law and fact, 
or any other ground when it is made to appear to the 
court to be sufficient ground of appeal; and thirdly, 
with the leave of the Court of Criminal Appeal against 
the sentence passed on his conviction, unless the sen- 
tence is one fixed by law. The Court of Criminal Ap- 
peal meets but once a week. It met on Monday, the 
4th of June. opened its session at 10:30 and its cal- 
endar was cleared at 12:30 

The powers of the Court of Criminal Appeal ap- 
pear well-nigh unlimited. In a case where it appears 
to the Court that an appellant has been improperly 
convicted on one part of an indictment, but properly 
on another, the Court may affirm the sentence, or pass 
any other sentence in substitution thereof as may be 
warranted by law. 

In a case where the appellant has been convicted 
of one offense and the jury could have found him 
guilty of some other offense, and on the finding of the 
jury, the court believes that it must have been satisfied 
of facts which proved him guilty of another offense, 
the Court may substitute a verdict and pass sentence 
for the other offense. If the jury have found a spe- 
cial verdict, and the Court considers that the judge at 


the trial came to a wrong conclusion as to the ef 
of that verdict, it may order a correct conclusion t 
recorded, and substitute any proper sentence. Thu 


may increase or reduce a sentence. If the Court 
Appeal believes that the appellant was insane at 
time of doing the act, it may quash the sentence a 
order that the defendant be kept in custody as a crir 
nal lunatic. The court may vary or annul any 
for restitution of property withut quashing the « 
viction. The Court may order the production 
it of any document or thing necessary for the deter: 
nation of the case. 

It may order any witnesses who could have 
compelled as witnesses at the trial to attend and 
examined, whether or no they were called at the t: 

It may receive the evidence of any witnesses, 
cluding the prisoner. The reversal by the Court 
Criminal Appeal has the effect of the quashing of tl 
conviction and the liberation of the defendant. T1 
is no such thing in the criminal jurisprudence of E: 
land as a second trial, after the defendant has been « 
victed. For example: the conviction against Freder 
Shaw, on Moriday, June 4th, 1923, was quashed on t 
ground that “the case was unsatisfactory and there 
no sufficient evidence to sustain the conviction.” T! 
Court allowed the defendant’s appeal against a con 
tion for house-breaking, and a sentence of three y¢ 
penal servitude passed upon him at Birmingham | 
Sessions. The conviction was quashed and Shaw 
liberated. 

In another case, on the same day, the Court 
Criminal Appeal reduced a sentence of a defendant 
from three years to one year. 


} 


On the 16th of last D 
cember, in Leeds, a man was convicted of murder 
sentenced to death. On the 28th of December 
Court of Appeals quashed the conviction, substitut 
a conviction of manslaughter and replaced the de 
penalty with a sentence of 18 months imprisonment 

Last year there were 439 applications for leave t 
appeal. Leave was granted in 43 cases. In additior 
there were 18 appeals on convictions involving ques 
tions of law, three with the certificate of the judge at 
trial, and sixteen appeals against sentence of preventive 
detention, making a total of 80 appeals for hearing 
In 31 cases the conviction or sentence was affirmed. In 
30 other cases, different sentences were substituted, ar 
in 19 cases the convictions were quashed. And tl 
is out of 8.934 cases disposed of at Assize and Quarter 
Sessions, including the Courts of the City of Londo 

In sharp contrast with these facts is the recent 
statement of Ex-Governor Herbert S. Hadley in th 
course of his address on “The Form of Criminal Pr 
cedure,” in which he says that “on examination mad 
of the number of affirmances and reversals in criminal 
convictions in ten typical American states, to-wit, Ala- 
bama, Colorado, Massachusetts, Ohio, Mississippi 
Michigan, Georgia, Missouri, California and Pennsy! 
vania, it appeared that in a total of 1,426 cases re 
viewed, 946 were affirmed and 480 were reversed, o1 
reversed and remanded, making a percentage of almost 
one-third of the cases in) which the conviction was set 
aside.” 

The almost unlimited power of the Appellate 
Court in England to modify sentences, and, more im 
portant still, the significant fact that a reversal of con 
viction means that the defendant goes free, no doubt 


account in great degree for the small percentage of 


verdicts of guilty that are set aside in the English 
courts, while, conversely, the lack of such power and 
the absence of such result tend in America to increase 
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number of convictions that are held void in our department is almost as compact as if it were a mili- 



















































rts of review tary organization. Its skill in u:.raveling crime and in 
It is hardly to be expected that men trained in the arresting criminals is remarkable. Only two persons 
ts of this country, inheriting the traditions of the guilty of murder last year in London attempted to es- 
erican Bar, should fail to discern what to them may cape from England. Escape from: the diligence of the 
shortcomings in the proceedings in the English Metropolitan police is generally regarded as hopeless. 
ts. Our purpose in visiting was to gather if we To the police of London must be given a large share 
ld material which might be helpful in the solution of credit for the enforcement of English law. 
the difficult problem her Our welcome was most It is, moreover, to be observed that the service and 
ous and the friends! hown us on your account activities of Scotland Yard are available, when needed, 
unfeigned. Criticis ere would be purposeless. by authorities investigating crime in any part of the 








mparison with the ot great civilized nations the British Isles, and assistance is immediately furnished, 
clish Government affords to its citizens through the upon request, to local officials, without expense to the 
ement of its laws maximum of protection local communities. 
inst evildoers, while the United States under the Rising above and behind these phenomena is the 
comparison affords its citizens a minimum of pro- quiet, strong, God-fearing character of the law-observ- 
n against evildoers. We find the following among ing English people. England is a land where old things 
er striking contrasts between the English system of are venerated, where religion is observed. We are of 
ling with crime and our own many and discordant races, where differing traditions 
In England, trial follows arrest so quickly that in meet to conflict with our laws. Too often our laws 
perspective of the public the two are almost simul- command no veneration because they are half regarded 
neous; while in the United States, trials are fre- as the rule of a stranger. Lastly, our land is constantly 
ntly so long delayed that witnesses disappear, false cursed with a plague of new laws. 
enses are framed, testimony is lost and the public In the matter of prisons and corrective institu- 
get the connections between the trial and the cir- tions, it is our opinion that as to buildings and equip- 
stances of the crime Ve have recent instances of ment, American Institutions on the whole are superior 
being executed two and even three years after the to similar Institutions in England; that far more con- 
mission of their crime sideration is given to the comfort, recreation, pleasure 
\ll the preliminary procedure in England is so and education of the inmates here than there. We 
plified as to place no obstacle to the rapid disposi- did, however, observe a personal kindliness on the part 
n of the case. Little attention is given to technicali- of Superintendents, wardens, keepers and attendants 
; on the trials. The Judge in full control of the in- in England in treating those given into their charge, 
tigation directs it straight to the heart of the con- not always observable in America. The English prison 
versy. We saw no long cross-examination and is clean, the food is wholesome, the discipline strict to 
ird no lengthy arguments to the Court or Jury the point of severity. The attitude towards the pris- 
In English Courts ve have shown, Justice is oner suggests that he is receiving a deserved punish- 
only swift in its decision but also in the vast ment because of his crime. We find that prison sen- 


ijority of instances that decision remains final. tences, however, are uniformly for much shorter pe- 
‘ften with us, for purely technical reasons, when the _ riods than are imposed in our courts. On an average a 


fendant has the means, a first verdict judgment prisoner in England is required to serve less than half 
rms merely the preliminary skirmish. Our own the length of time which would be imposed in an 
uurts of Appeal, too frequently, do not make their American Court for the same offense. 
hief concern the question as to whether or not Justice There are two outstanding features of the British 
is done, but whether t uurts proceeded according prison system, which deserve special attention. The 
to the rules. first of these is known as the Borstal System, taking 
The trial Judge in England is not a mere moder- its name from the town in which the first institution 
itor with jurisdiction n wrangles over questions of that kind was established. It is neither a place for 
f legal procedure, but 1 to an actual force for Jus- the confinement of juvenile prisoners, nor for first 
tice. In most of the Courts of the United States for a offenders, but in the words of Sir Edward Ruggles- 
trial Judge to attempt to correct a false argument, to Brise: “a place where the young hooligan advanced in 
xpose a specious plea, even when that plea is having crime, perhaps with many convictions, and who ap- 
wrongful effect, for him to expose an effort to inject peared to be inevitably doomed to a life of habitual 
yssion or prejudice, or to arouse sympathy in order crime, is confined. To be eligible for Borstal treat- 
shield the blackest guilt, if the defendant is con- ment, an offender must be over 16 and under 21 years 
icted, may require a new trial of age and, first, convicted on an indictment of an 
As important in the enforcement of law as the offense for which he is liable to be sentenced to penal 
mplicity and directne f legal proceedings is the servitude; or second, summarily convicted and re- 


efficiency of the police. Scotland Yard deserves its manded to Quarter Sessions of an offense for which 
igh reputation. Its officers are selected only after the the Court has power to impose a sentence of imprison- 


10st careful investigation of their connections and their ment for one month or upwards without the option 

ental and physical conditions. A young policeman of a fine; previously convicted of an offense or guilty 

hooses the force as a life profession. He is trained of breaking the terms of a probation order. It is in- 
cientifically in his duties. His only chance for ad- tended for the individualization of the prisoner, men- 
ancement lies in the fearless, intelligent performance tally, morally and physically.” About 65 per cent of 

f his duty. He is absolutely independent of political these prisoners are redeemed. One cannot help but 

r anv inside influence He is certain of advancement recognize in this plan for prevention of crime, the 

; f he earns it and of a pension that will support him necessity for the segregation of these young in crime 
Pe vhen age justifies his retirement. At the head of the from older and more hardened offenders, and the ne- 


lice are men of great force. of life-long experience cessity for individualized treatment of the offender. 
nd always of high standing in the community. The The Borstal System is founded upon this idea. As yet, 
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while we believe this system to be in its experimental 
state and that this segregation has not been sufficiently 
accomplished, it has made for greater advancement 
along these lines than has been accomplished in the 
United States. 
At present there are three Borstal Institutions in 


England vaguely graded. In each Borstal Institution 
that we visited, we believe that much better results 
could be accomplished by dividing each Institution into 
four different grades, as was the original plan. We 
believe they could also be improved by more attention 
to the educational instruction of the inmates. These 
things we do not say in criticism of the Borstal Insti- 
tutions, because they are better than anything we have 
and are undoubtedly a step in the right direction. What 
we offer is simply a suggestion for our own guidance, 

The second prison feature which differs from the 
established system of our own and which we believe 
deserves special attention, is the plan of preventive de- 
tention which prevails at Camp Hill in the Isle of 
Wight. This system was inaugurated by the Preven- 
tion of Crimes Act, 1908, which provides that when 
any person has been sentenced to penal servitude, that 
is for three years imprisonment at least, he may be sen- 
tenced to a further period of preventive detention im- 
mediately following that of penal servitude, provided 
that a Jury has found on evidence: 

1. That since attaining the age of 16 years he 
has at least three times previously been convicted of 
crime and that he is leading persistently a dishonest or 
criminal life ; 

2. That he has already been found to be a habit- 
ual criminal and has been sentenced to preventive de- 
tention; and provided also 

3. That the consent of the Director of Public 
Prosecutions has been obtained to this charge being 
made ; and 

4. That due notice has been given to the Court 
and to the offender specifying the grounds upon which 
the charge is founded. 

The sentence must be for a period not exceeding 10 
nor less than 5 years. 

The class with whom this Act was intended to 
deal was not those persons to a large extent mentally 
deficient. who were a nuisance rather than a danger to 
society, but the hardened professional criminal: the 
man with an object, sound in mind—so far as a crimi- 
nal could be sound in mind—and in body competent, 
even highly skilled, and who deliberately and with his 
eyes open, prefers a life of crime and who knows all 
the tricks and turns and manceuvres necessary for 
the life. 

The system is also at present in its experimental 
stage. The Camp Hill Prison was opened in March, 
1912. The daily average number is now only 75. It 
has accommodation for over 300 men. The prison is 
less forbidding and more open and cheerful than any 
other English prison; also there are more privileges 
than in other prisons. The places where the sentences 
of the law are enforced in this country for the most 
part tend to one of the two extremes: a super-tender- 
ness for the convict or else, as in the road system, an 
inhuman disregard of his rights. We believe that the 
hope for reward is sometimes as strong an incentive 
to reform as the dread of punishment and that con- 
victs ought to be taught, while the State has a chance 
to teach them, habits of thrift. We believe that con- 
victs should be allowed to earn wages and that in the 
words of Ex-President Wilson “compensation and 
hours of labor for inmates of any institution shall be 





based upon the standard hours and wages prevai 
in the vicinity in which the institution is located 
pro rata cost of maintaining the inmates so emp! 
shall be deducted from this comparison.” 
Procedure in France 

The apprehension that we are trespassing 
upon your time and patience forbids us to enter 
fully as we would like upon our findings concer 
the French Criminal Code and the manner in 
its procedure affects the enforcement of the law 
American lawyer witnesses a trial in France bef 
French Court of Assize and carrying his prejud 
into a trial, has too often borne away only a confir 
tion of those prejudices with little or no underst 
ing of the full significance of. what he has seen 
yet, he should have been warned against wrong conc! 
sions by the general situation. First of all he shor 
realize that the French Criminal procedure in s 
cases in a modified form prevails in nearly all count: 
except the English speaking nations; that crime is pi 
ished, property protected and, generally speaking, 
tice as well administered there as under the com: 
law; and that the number of crimes committed 
France is proportionately so much smaller than in 
United States that a comparison is humiliating t 
patriotic American. 

In the last account published, which is 
1919, there were only 29 highway robberies in 
(vol sur un chemin publique, a l'aide de violence) 
92 accusations of all other sorts of robbery (vol al’ 
de violences sur les personnes hors de la voie publig 
or 121 in all. The city of San Francisco had in 
same year 258 robberies, Washington 323, Chica 
1862, Louisville 241, St. Louis 1087, New York 1428 
and Cleveland, Ohio, had four times as many robberi 
as occurred in all the Republic of France. The nur 
ber of homicides in France is very much greater th 
in England, the punishment for homicide is decided’ 
less severe. During 1919, out of 585 persons accuse 
of murder, 408 were convicted and only 17 sentence 
to death. In 1919, there were about 9155 homicides 
this country and 92 executions. But in order to prov 
that our failure to inflict the death penalty did not pr 
ceed from an excess of tenderness, we successfully pr 
over 83 largely attended lynchings 

On account of these contrasts as well as for ot! 
reasons, the earnest study of criminal pro l 
in France promised deep interest and valuable su; 
gestions. 

The first striking contrast between our own s\ 
tem and the French presents itself in the training 
the Judiciary. In France, the Judiciary is a professi 
added to but apart from the Bar. It is in effect ar 
other profession. The aspirant for this life work be 
gins at the bottom as a Justice of the Peace, perhay 


ray 


1 


edural 


in some country place or as a conseiller or assistant 
Judge, and works slowly upward through the different 


' 


judicial positions. He must know the law, but | 
must also know the exacting duties of a Judge. TI! 
most important judicial officer in France is the “Jug 
d’Instruction.” In a final trial before a Court of As 
size, American lawyers are often offended by the accus 
ative attitude of the judge towards the prisoner. Suc! 
lawyers are usually not informed that the case of th 
accused has already had a most thorough and impar 
tial investigation before two other tribunals, the “Tug 
d’Instruction,” and la Chambre des Mise en Accusa 
tion, and has been found guilty in both. In seriou 
cases, the “Juge d’Instruction,” ‘who has large powers 
at times occupies months calling and recalling wit 
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1 analyzing stat s. The testimony taken 
itted 1 nd then submitted in 
to the fi pose that cham- 
usati may discharge 

or send | 
e trial before t nt and two assistant 





1 the selection 





in a side root Court Chamber. Choos- 
takes but a f ites \ majority vote is 
l WI! the jury have 
oht in at I President of the court 
ed Set e Code ft admonish 
the fe st say nothing con- 
his consci ( 1 trarv to the re spect due 
l and that | duct himself with de- 
ind mode 
Any one who | njured in damages by the 
appear lgment i he same 
which id t made a part of the 
e charg r <, going largely into 
f the suppe e Pre ent then bids 
isoner arise and t mination begins. The 
g Judge put ifter question probing 
efendant’s | rances and arguments 
one after the ot! ntradictions in the pris- 
tatements ar t to his attention and 
times an accusi r interrupts his answer. It 
lificult ordeal of cour but the observer should 
ind that the s been threshed out 
e two tribunals, t witness who can ap- 
t the Court of appeared in the hear- 
below and that in opinion of the judges, 
1 in the law, the d nt is guilty 
The Presiding Juds apparently imbued with 
one desire to get at t facts He is apparently 
nd by no rules of « nce in examining the pris- 
- before the ju f I ther hand, the right of 
defendant to answer, t plain his conduct and to 
lain or contradict the testimony of witnesses at all 
s of the proceedir to be unlimited 
When this « can t finishe d the first witness 
illed, asked by the Pri nt a few identifying ques- 
and then bade f ry and tell all he knows 
statute prohibit t ruption of the witness by 
nsel. He may and 1 loes recite hearsay evi- 
There are 1 evidence. The jury and 
sel are expected wheat from the chaff 
etimes it may be a n as to whether our own 
l rules é lence do not offend 
inst justice to the othe treme. Counsel on neither 
may ask quest lawyer thinks a question 
uld be asked he proj t to the judge The latter 
l, if he thinks sk the witness. The 
lige alone interrog vitness. The taking of 
. timony proceeds vi in a seemingly unre- 
ricted course, eac!] tne telling all he knows in his 
n way At t lve inste f asking the 
ness turn to t! insel and ask him what he 


s.to sav about cert tements The defendant 








S¢ may é liction, a statement 

1 protes ve’ tl 1 earnestly 

e, Vi th d s the contradiction must 
t until i I e juror, a statement may 

me solidified int blished fact What seems 

rkable to a lav 1 our own courts is 

fact that the wit llowed to go with little 

no cross-exa lf dozen questions by the 

‘ esiding Judge and nissed. That too has an 
: planation the the Judge and in the 








hands of counsel is the dossier of the “Juge d’Instruc- 
tion” which contains the result of often prolonged and 


grinding examination of the particular witness. The 
trials are very short. After the admission of evidence 
the Procureur de la Republique, who is the prosecut- 
ing attorney, makes his argument. He is followed by 
counsel for the defendant. The judge does not instruct 
the jury. He asks the jury to find affirmatively or 
negatively upon certain questions which he submits to 
them. At times the jury are required in their declara- 
tion, as the verdict is designated, to answer as many as 
twenty questions. The presence of substitute jurors 
during the entire trial obviates the possibility of a mis- 
trial on account of the illness or incapacity of any of 
the twelve. 

In the affaire Hoff, which we attended, a boy of 
seventeen years was accused of a brutal murder to 
which accusation a defense that the deceased had at- 
tempted a criminal assault was interposed. The trial 
began at 12:30 p. m. with the selection of a jury and 
ended at 4:30 in the afternoon, many witnesses having 
been heard 

The jury submitted their declaration, i. ¢., 
question : 

Did the defendant commit the act? 

Was the act in self-defense? No. 

Was he mentally responsible? Yes. 

Were there extenuating circumstances? Yes, 
account of youth. 

After the verdict, the prosecution asked for the 
guillotine as the murder was peculiarly savage and was 
done for money. The advocate for the prisoner pleaded 
for mercy. The judges retired and after fifteen min- 
utes deliberation pronounced a sentence of seven years 
in the penal colony at Guiana. 

In accounting for the small number of crimes in 
France, it must be kept in mind that the Republic has 
only four cities with a population of more than 250,000 
and that thirty-five millions out of forty millions of 
French inhabitants live in small villages, on farms or 
in country towns and all in places where their ancestors 
have lived through generations. Every one’s life pro- 
ceeds under scrutiny. The French character itself must 
be reckoned with. It is not without plain significance 
that the laws of France carefully plan and in extreme 
cases scientifically appiy disgrace and exile as a pen- 
alty. One can imagine the humiliation of an offender 
in a community where he is well known being forbid- 
den to take part in the family council, an institution 
long known to the civil law. Furthermore, another 
penalty of the French law recognizes a dominant trait 
in the French character, his love for his native town 
and his love for France; exile from France is a pen- 
alty. Your Committee heard in the trial of a case 
counsel for the defendant plead so eloquently to the 
judge for a sentence of less than seven years for his 
convicted client, that tears were brought to the eyes of 
dozens of listeners. The sentence of more than seven 
years carries with it the punishment of perpetual exile. 

The French proceed according to a direct natural 
method. There is no presumption of innocence. There 
is no presumption of guilt. Former decisions of the 
Court do not control the case on trial. Former deci- 
sions of the same or other courts may be considered, 
but they may also be disregarded at will. If a private 
individual in his own family or in his own business 
were to suspect any one under his control of a theft 
or of any other wrong against him and he proceeded to 
investigate that suspicion, the investigator would natur- 
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ally adopt in a private way the procedure for trial or- 
dained by the French Criminal Law. 

A general amendment of the laws concerning prac- 
tice and procedure and simplification of their processes 
and a widening of the narrow and artificial limitations 
upon the methods for discovering the truth are urgently 
demanded in the quest for an increase in respect for 
the law in our country. Merely to catalogue here the 
respects in which such improvement might be accom- 
plished would not, it seems to us, be of especial value 
to this Association at this time. No report short of 
a comprehensive volume of substantial size can em- 
body suggestions as to amendments and supply the rea- 
sons for their adoption. In the matter of indictments 
alone we consider the English procedure as a model to 
be followed, and yet a proper discussion of that subject 
would consume more time than is allowed for a consid- 
eration of this report. We urge, however, an exam- 
ination of the English forms of indictment attached to 
this report. Our substantive criminal laws are and 
always have been fundamentally sound. Our pro- 
cedural criminal laws are outworn and cumbersome. 
Dozens of changes will instantly suggest themselves to 
every judge and practicing lawyer present. In deal- 
ing with the criminal law the conservatism of the Bar 
is well known. To propose some amendments to the 
law and to omit others would leave our report open 
to serious objection. We have contented ourselves 
with reporting to you: first, the situation of law en- 
forcement in this country; second, for the purpose of 
measurement or comparison, the situation in two other 
great countries; third, the chief respects in which the 
machinery of law enforcement in those two nations 
differs from our own, together with the immediate 
results of this difference ; and lastly. how by reason of 
this difference our system lacks in the three great es- 
sentials for law enforcement: celerity, certainty and 
finality. This lack, together with a general public in- 
difference to the situation, accounts in large measure 
for the want of respect for law in this country and 
the failure of its enforcement. 

Only the belief that nothing can be accomplished 
without a full realization of the situation by the Amer- 
ican people impels us to present the figures and statis- 
tics embodied in this report and to call the attention of 
this Association to the striking contrast existing as 
between this situation relative to crime in America 
and in these two countries of Europe. Behind every 
defect in the enforcement of our laws, more dangerous 
than any fault in the machinery of the law, more pow 
erful than any other factor in accounting for the num- 
ber of crimes committed in this country is the apathy 
and indifference of the American people. The first 
great work to be accomplished in bringing about a 
better enforcement of law must be the awakening of 
the public to a clear sense of the situation and of their 
responsibility for it. Improvement in our laws can 
accomplish little unless accompanied by a determina- 
tion on the part of our citizens to have those laws 
enforced. We believe that this Committee has per- 
formed so far as it is capable the duties imposed upon 
us, and while the honor of serving you and our coun- 
try in this regard has more than compensated us for 
the labor and sacrifice of time and means imposed upon 
us by your commission, we think that further work in 
this direction is imperatively necessary and we ask 
that it be taken up by others. We recommend that 
a permanent commission of this Association, after the 
manner of the previous committees on uniform laws, 
be appointed to formulate a standard code of criminal 


AMERICAN Bar ASSOCIATION JOURNAL 




















procedure for the States of the Union. It is of 
importance that such committee should be comp 
of men who have had large practical experience ir 
criminal courts and especial care should be take: 
exclude mere theorists and faddists. 

We believe that the American Bar has no gr 
opportunity for service than is offered in this 
Such a committee, with a carefully prepared prog: 
with proposed statutes drafted and actually em 
ing changes obviously necessary in our legal machin 
and backed by the power and influence of S 
\ssociation, cannot fail to accomplish substantia! a1 r 
lasting benefits to our people. 






CHARLES S. WHITMAN, Chair1 
Marcus KAVANAGH, 
CHARLES W. FARNHAM, 
Wane H. EL tts, 
ANNETTE Apsotr ADAMS 
Physical Resemblance as Evidence of Parentage 
“We are glad to see that the Lancet, in an inter¢ 
ing article on the Russell v. Russell divorce proc: 
llth August, enters a protest against the ve 
dangerous practice, now so common in affiliation | 
ceedings, where magistrates accept evidence of s 
alleged resemblance between putative father and cl 
as corroboration of the mother’s story. We ar« 
however, that this practice does not always arise f1 


ings, 





a bona fide belief on the part of justices that any 

liance can be placed on fancied resemblance at an ea 
age when the childish face has in it elements resembli: y 
that of nearly every adult. Too often, we fear, t 

plan is adopted as an ingenious method of finding 

legal corroboration where such is not otherwise fort ‘ 
coming. Magistrates, knowing the parties persona ; 

as sometimes happens, or disposed on general grout : 

to believe that women always tell the truth in su ' 
cases, are apt to look out for some mode of securing ee, 
their decision in favor of the applicant from b ¥: 
quashed by the Divisional Court on the ground of ‘ » 
corroboration as required by statute.’ Hence the 

genious device of asking to see the child and the: ue 
persuading themselves that they see some resemblance: 7 
\fter pointing out forcibly the valuelessness of su 
resemblance, real or fancied, at so early an age 5: 
contemporary goes on to point out a line of evidence we 
real value which is not usually investigated, nam = 


evidence of some definite hereditary characteristic a 


the study of blood-groups yields as yet no very posit 
result for medico-legal purposes, the recurrence of an 
malformation might assist decision. Twenty ye nd 
ago, in a Jamaican case, polydactylism was relied s 
as an inference of family descent. Racial characte rst 
istics would also be of value. A colored skin and wo quiri 
hair would be by no means negligible if there were scho 
allegation of negro paternity. Even in Scotlar nn 





where this kind of evidence of physical resemblat 





is not normally permitted, notice has been taken 
such points; for instance, in a case 100 years agi oCint 
white man was held not to be the father of a whit as 
worgan’s child, the child being a mulatto.”—The Sol to's 
tors’ Journal & Weekly Reporter, Sept 123 nas 
eer 








Contributions iv 
As one object of the JouRNAL is to afford 
forum for the free expression of members of tl 
bar, it does not assume responsibility for the opini 
of its contributors except to the extent of express 
ing the view, by the fact of publication, that t! 
subject discussed is one which merits attention 















REPORT OF ANNUAL MEETING OF THE SECTIONS 


uncil on Legal Edu 
tion Postpones Acti 


Section Hears Interesting 


tion Reports Status of Work of Classifying Law Schools—Patent Sec 
on National Trade-Mark Bill Until Mid-Winter Session — Judicial 
\ddresses—Discussion of Federal Valuation of Railroads 


Before Public Utility Body 


Section of Legal Education 


’ HE Section of Leg Education and Admission 
to the Bar met at Hotel Curtis on afternoon of 
1 8. Silas H f 


luesday, August 2 Strawn of Illinois, 


irman of the Secti ened the meeting with 
formal discussion upon the standards for ad- 
n to the bar adopted by the American Bar 

ition in 192] called attention to the 
ress which is being made in various states, 
ng toward the adoption of these standards, or 
lards approximately equal to them for admis- 
to the bar. He said that he had himself not 
the advantage of either a college or a law 
ol education His experience, however, 


1 convinced him that those students who are ad- 
farthest who have had the 
while he had not been 
with the office boys who 
lawyers, yet he had not 
vho had entered practice 
th an inadequate preparation who had been ade 
ate to meet the sev test of present practice. 
illustrating the necessity of adequate education, 
gave illustrations f1 his experience as a mem- 
of the committee character and fitness in 
first Appellate District in Illinois. The uniform 
perience of that committee that who 
the best preliminary education were the best 
talified as to character and general fitness. 

John B. Sanborn, Wisconsin, presented the 
port of the Council on Legal Education and Ad- 
ssions to the Bar Chis report was not in final 
rm, as the council w engaged in holding meet- 
gs and had not completed its report on the classi- 
ation of law schools He sketched the work of 

council in this connection, and the methods 
ypted by it in secur information upon which 


tted to practice go th 
background, and 

many cases sympatl 
ambitious to becom«e 

yet discovered anyo! 


was those 





base the classificatior1 He then took up the 
rious standards laid wn by the Bar Association 


of the council upon vari- 
irisen as to them. The 
proved law schools to re- 


d explained the posit 
is questions which 
rst standard requires 


lire two years in college tor admission. Certain 
hools operating bot! and night classes have 
nounced compliance with this and other stand 
ls as to the day classes, but are not complying 
to the night classes. The council believes that a 
hool, to be in the approved class, must comply 
s to all its students and hence is refusing approval 
such schools. The blem of special students 
is caused some difficulty. Most law schools have 


itting some students who 
he entrance requirements. 
il found that such students 


een in the habit of 
ive not complied WIiti 
1 some cases, the cour 





mprised a very large portion of the total stu- 
‘nts in the school Vithout making a rigid rule, 
the council has concluded that more than ten per 





ent of specials would prevent a school from secur- 








ing its approval, and that it hopes in the near future 
to reduce this maximum. 

The next standard, requiring a three year 
course for full time students and a longer course 
for part time students, has presented some ques- 
tions concerning whether a particular course for 
part time students is the equivalent of the three 
year course for full time students. So far, the coun- 
cil has not considered any part time course which 
has been presented to it, the equivalent of the 
three year full time course. It has ruled that a 
plan under which part time students are allowed 
to take the same amount of work as full time stu- 
dents if they make certain grades, is not a compli- 
ance with this standard. In applying the other two 
standards relating to adequate libraries and full time 
faculties, the council has not laid down any definite 
rules, but has required detailed reports as to 
libraries and faculties from each school and has 
based its ruling upon a careful examination of these 
reports. 

The Secretary also called attention to the fact 
that the Bar Association has directed the council 
to make the information as to compliance and non- 
compliance with the standards, available as far as 
possible to impending law students. The council 
does not believe that this direction will be met by 
merely publishing a list of the schools. It is making 
plans for an investigation of the situation in differ- 
ent states in order that not only a list of law 
schools, but also literature explaining why the Bar 
Association has taken the position which it did, 
may be made available to persons who intend to 
become lawyers before they begin their study of 
the law. 

Hollis R. Bailey of Massachusetts, James N. 
Frierson of South Carolina, Charles M. Hepburn of 
Indiana, and Henry C. Jones of Iowa, briefly dis- 
cussed the progress of legal education in their re- 
spective states. ——_—— 

Section of Patent, Copyright and Trademark 
Law 

Chairman Charles E. Brock called the section 
to order, after which Mr. A. C. Paul submitted a 
report for the Trade Mark Committee, in behalf of 
Chairman Rogers who was unavoidably absent. He 
stated that the committee had conferred with the 
New York, Chicago and the American Patent Law 
Associations with reference to the National bill, 
which he submitted to the section. As to the state 
Trade-Mark bill, that had been prepared along the 
lines suggested by the section, but he suggested 
that this be left in the hands of the committee until 
another meeting at which it can be given further 
consideration and taken up with the Commission- 
ers of Uniform State Laws. The proposal was 
adopted. 

Considerable discussion followed as to whether 
the National Trade Mark Bill, as reported by the 
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committee, should be immediately submitted to the 
American Bar Association for endorsement, or 
should be retained by the committee with a view to 
possible changes at the mid-winter meeting. It 
was urged against postponement that if this course 
were followed, the bill could not be presented to 
the next meeting of Congress with the endorsement 
of the American Bar Association, but would have 
to be held over for a year. On the other hand, the 
wisdom of very carefully considering the measure 
before asking the endorsement of the Association 
was pointed out. It was suggested that the Aso- 
ciation very largely defers to the recommendations 
of the section, but that this attitude might be ma- 
terially affected if it were felt that proposals were 
submitted that had not been thoroughly gone into. 
On motion the consideration of the measure was 
postponed until the mid-winter meeting. 

Chairman Barnett, of the Committee on 
Changes in the Patent statutes, next reported. His 
report was divided so as to set off the suggestions 
which might be regarded as radical departures. 
After a discussion in which some of the dangers of 
recommending changes to Congress were pointed 
out, the report was re-submitted to the committee 
for further consideration. As a good way of bring- 
ing the Patent Section and its work to the attention 
of the profession, it was suggested that the pro- 
ceedings of the meeting and the recommendations 
and proposed amendment to the statutes and Trade 
Mark bill be published in the official Journal of the 
Patent Office, if arrangements could be made. The 
Secretary was authorized to take steps to prepare 
a complete roster of the members of the section 
and to enroll any members of the American Bar As- 
sociation in the section who desire to be associated 
with its work. A communication was read from 
the New York Patent Law Association referring to 
Patent Office personnel and equipment. In the dis- 
cussion that followed it was suggested that the mat- 
ter involved really a question of political policy 
rather than a pure question of law. The resolution 
referring to this subject was finally referred to the 
Committee for further consideration 

Judicial Section 

Judge John P. Briscoe, of the Maryland Court 
of Appeals, presided at the tenth meeting of the 
Judicial Section. Justice Calvin L. Brown, of the 
Supreme Court of Minnesota, delivered an address 
of welcome, after which Judge Martin J. Wade, of 
the United States District Court for the Southern 
District of Iowa, delivered an address on “The 
Great American Jury.” Judge Wade's thesis was 
that the judicial institution was on trial before a 
jury composed of millions of American citizens and 
that this jury was daily receiving an immense 
amount of prejudicial evidence which was being 
counteracted by no effective effort on the other side. 
He dealt with a number of charges that were being 
made, in an interesting manner, and concluded with 
the statement, “I believe the American people, once 
they are roused to a sense of their duty and their 
responsibility, once the truth is brought to them, 
will overcome the sewage of falseness which is 
flowing, especially in the larger cities, down into 
the homes of the poor, who have real problems in 
life.” 

Chief Justice Carrington T. Marshall, of the 
Supreme Court of Ohio, then read a paper on “Edu- 















cation and the Law,” in which he pointed out 
multiplying relations of life and the necessity of 
lawyer being prepared to deal with them. “The 
is the most learned of all the professions,” he 
at one point, “and it follows from all that has 
shown that the successful practice of the law 
quires a wider range of knowledge, a keener | 
ception of the relation between men and events a 
scientific facts, and more highly developed rea 
ing powers; and yet it is found that the entra 
requirements to the legal profession are uj 
lower level than any of the other learned pr 
sions. If the world has become profoundly 
tific and erudite, then the lawyer as the adjuster 
the increasingly complex relations of men and ph 
ical forces cannot fulfill his mission until he 
becomes more scientific and erudite.” 

Judge Walter C. Owen, Associate Justice 
the Supreme Court of Wisconsin, next read a pay 
on the “The Efficiency of Courts,” in which he ga 
some statistical refutation of various charges. | 
instance, an examination of the last ten volumes 
the Reports of the decisions of the United Stat 
Supreme Court cast considerable light on tl 
charge that that court is exercising an autocratic ir 
fluence in setting aside legislative action. In the 
volumes 123 cases showed a challenge of the c 
stitutionality of a legislative act—either of ( 
gress, a state legislature, or a city council. Of t 
number 24 or 19.5 per cent were held unconstit 
tional, and of the 24, 13 were held unconstitutio 
by a unanimous court. The total number held 
constitutional by a four to five vote was five, a 
even assuming that all of these were incorre: H/ 
decided, the speaker pointed out that this small p: 
centage showed an high efficiency in deciding cor 
troversial questions. Judge Owen also gave sor 
figures tending to show that at least two-thirds - 
the states of the Union, the courts of last res ; 
were well up with their work. 











After the election of officers an adjournment Wh 
was taken until seven in the evening, at which tin 4) 
the annual dinner was held at the Minneapol ED 
Club. Chief Justice Taft and Associate Justic« At 
Pierce Butler and Edward T. Sanford of the Su 2 
preme Court and Secretary of State Hughes we e 
among the distinguished guests. The speaker: vl 
were Chief Justice Taft, Justice Sanford, Justi NA’ 
Britton of the Mixed Court of Egypt, and Judes « rH 
Crane, Wade, Moschzisker and Rugg. bRA 

emnesi WIL 
Section of Public Utility Law IEE 
The first session of the Section of Public Utilit LEO 





Law was held at the Hotel Radisson on the afte 
noon of August 27, In the absence of the Secreta 
Edward A. Armstrong of New Jersey, E. A. Pre: 
dergast of Minnesota, was appointed acting secr: 
tary. John B. Sanborn of Wisconsin delivered t! 
annual address as Chairman. He reviewed brief! 
the history of the section and suggested that in ad 
dition to the discussion of questions of publ LI 
utility law, the section might well take up particula 
problems for investigation and reach some conclu 
sion thereon which could be presented to the Ba 
Association for its approval. After an inform 
discussion of the suggestions in the address, M 
Carl D. Jackson, of New York, offered a resoluti: E 
for the appointment of a committee of five to rep 
at some later session on some concrete problen 

which might be taken up by the section. The m H 
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was adopted and the chair appointed as this 
mittee Carl D. Jacks Chester I. Long, F. W. 
m, W. L. Ranson N. T. Guernsey. The 
f the Secretar. taining a review of vari- 
public utility proble: during the past year 
then read by the acting secretary. 
\t the second session of the section held on 
forenoon of Augst 28th, Leslie Craven, of Illi- 
Counsel for the Western Group of the Presi- 


s Conference Committee on Federal Valuation 
Railroads, read a paper on the problem of the 
iation of public rvice companies This 


decisions of the 
various 


hed the development of the 


eme Court, presented the theories 


ch have been advanced in connection with the 
eral Valuation of Railroads and pointed out 
tain differences et railroads and other 


lic service companies which Mr. Craven believes 


ilt from the fact that the latter have a monopoly 
the territory which tl serve. F. W. Putnam, 
Minnesota, was then requ juested to open the dis- 

on on Mr. Cray vaper. The discussion 
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VINCE M. POGUI ...+--Cincinnati, O. 
LLIS R. BAILEY ....-Boston, Mass. 
RVEY F,. SMITH ..Clarksburg, West, Va. 

Inters nal Law 
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AMES H. McINTOSH ..New York, N. Y. 
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VERETT P. WHEELER New York, N. Y. 
L. RANSOM .New York, N. Y. 
\THAN WILLIAM MacCHESNEY. ..Chicago, II. 
{OMAS ). WALSH Helena, Mont. 
tANK E. CURLEY.. -Tucson, Ariz. 
ILLIAM HUNTER .Tampa, Fla. 
ERRILL MOORES .Indianapolis, Ind. 
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ARLE W. EVANS ... Wichita, Kan. 
ENRY U. SIMS Birmingham, Ala. 
IHN HINKLEY ..Baltimore, Md. 
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.Philadelphia, Pa 


Atlanta, Ga. 


..New York, N. Y. 








was continued by Mr. Ransom of New York, Mr. 
Guernsey of New York, and Mr. Steele of Wis- 
consin, and was then closed by a brief reply by Mr. 
Craven. 

The last session was held on the evening of 
August 28. Nathaniel T. Guernsey of New York 
informally discussed certain later developments of 
the problem which he raised in his paper at the 
San Francisco meeting of the section, which was 
that the ordinary laws creating commissions leave 
the rate making power in the utilities and only au- 
thorize interference by the commission after finding 
that the utility has failed to observe the require- 
ment that the rates be reasonable. The question 
was then discussed by Mr. Dana of Missouri, Mr. 
Mitchell of Minnesota, Mr. Miles of Tennessee, Mr. 
Frank of Texas, and Mr. Anderson of Tennessee. 

The committee on the activities of the section 
presented certain resolutions which were adopted, 
requesting the Council on Public Utility law to 
make studies and formulate recommendations con- 
cerning public utility regulation and report these to 
the section. 
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9th District—WALTER F. FREAR...... Hi molulu, Hawaii 
10th District—GEORGE A. MALCOLM Manila, P. I. 
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THOMAS W. SHELTON 
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HENRY W. TAFT..... New York, N. Y. 
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Representatives of American Bar Association to Conference 
of Delegates 
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ROSCOE POUND.. Cambridge, Mass. 
GEORGE B. ROSE, Little Rock, Ark. 
EDWIN M. BORCHARD New Haven, Conn. 
HENRY M., BATES... Ann Arbor, Mich. 
GEORGE W. PEPPER Philadelphia, Pa. 
GEORGE C. BUTTE. Austin, Tex. 
JOHN BELL KEEBLE. Nashville, Tenn. 
ROME G. BROWN... Minneapolis, Minn. 
Law of Aeronautics 
WILLIAM P. MacCRACKEN, JR. ..Chicago, IIl. 
GEORGE G. BOGERT.. ..Ithaca, N. Y. 
W. JEFFERSON DAVIS. San Diego, Calif. 
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WILLIAM E, LAMB.. Washington, D. C. 
Removal of Government Liens on Real Estate 
JOHN T. RICHARDS.. .....Chicago, IIL 
LAWRENCE COOPER Huntsville, Ala. 
ELIAS GATES. ~ ee Memphis, Tenn. 
Feder al Taxation 
CHARLES HENRY BUTLER.. 
MURRAY M. SHOEMAKER. 
Rts ee 
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..Cincinnati, O. 
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..Chicago, Ill, 
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Law Enforcement 
CHARLES S. WHITMAN New York, N. Y. 
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RR eae . Dallas, re 
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CORDENIO A. SEVERANCE . Minneapolis. ie 
WALTER GEORGE SMITH Philadelphia, Pa. 
F. DUMONT SMITH. Hutchinson, Kan. 
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WILLIAM HOWARD TAFT. 
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Washington, D. C. 


The Unchanging Temple 
“All who love Old London, we fancy, will be 
glad to feel that some effort is being made, however 
slight ,to preserve the ancient amenities of the ‘Un- 
changing Temple.’ For in the midst of massive im- 
provements which have swept away in a generation 
the London of Dickens, the Temple alone remains 











comparatively unchanged. Save for the encroachn 
on the Embankment, sixty years ago, and the cor 
quent building of the stately piles known as Ten 
Gardens and the Middle Temple Library, the Ten 
is much as it was not only in Early Victorian 
but even six centuries ago. Trees have been cut d 
and other trees have been planted—every resident 
the Temple knows the tragic story of the Treasu: 
who went mad half a century ago and ordered the « 
ting down of the elms and fig trees in Elm Court , 
Fig Tree Court; courts have been paved which or | 
were turved; the Fountain has sometime been 
victim of sacrilegious improvements by irrever 
hands. But beneath all these accidents the aspect 
the still life of the Temple remains just the same as 
ever has been.”—The Solicitors’ Journal & Week 

Reporter, Sept. I, 1923 ) 





















































STATEMENT OF THE OWNERSHIP, MANA‘ 
MENT, CIRCULATION, ETC., REQUIRED 
BY THE ACT OF CONGRESS Ol 
AUGUST 24, 1912, 
Of American Bar Association Journal, published month] 
Chicago, Ill., For October 1, 1923. 
State of Illinois 
ss 
County of Cook 
Before me, a Notary Public in and for the State 
county aforesaid, personally appeared Joseph R. Tay! 
who, having been duly sworn according to law, deposes a 
says that he is the Business Manager of the Ameri can B 
Association Journal, and that the following is, to the be 
of his knowledge and belief, a true statement of the « / 
ship, management (and if a daily paper, the circulati 
etc., of the aforesaid publication for the date shown in th 
above caption, required by the Act of August 24, 1912, e1 
bodied in section 443, Postal Laws and Regulations prit t lat 





on the reverse of this form, to wit: do 
1. That the names and addresses of the publis : 

editor, managing editor, and business managers ar Ex 
Publisher, American Bar Association, W Thon pre 

Kemp, Sec’y, Baltimore, Md. ‘ 
Editor, Edgar Bronson Tolman, 30 N. La Salle St., ¢ Co 

cago, Ill. Su 
Managing Editor, Joseph R. Taylor, 1612 First Nat'l Bank ? 

Bldg., Chicago, Ill. 2a! 
Business Manager, Joseph R. Taylor, 1612 First Nat’ Co 

Bank Bldg., Chicago, Il. 
2. That the owners are: (Give names and addresses 

of individual owners, or, if a corporation, give its name a inv 

the names and addresses of stockholders owning or holdi: i 

1 per cent or more of the total amount of stock.) Ameri ot 

Bar Association (not inc.), R. E. L. Saner, President, 14 Ho 

Magnolia Bldg., Dallas, Tex.: F. E, Wadhams, Treasur - 

78 Chapel St., Albany, N. Y.; W. Thomas Kemp, Secretar Bri 

901 Maryland Trust Bidg., Baltimore, Md.; Chester I. Lor 

Chairman General Council, 830 First Nat'l Bank Bld; 

Wichita, Kansas. wi 
3. That the known bondholders, mortgagees, and ot! ha 

security holders owning or holding 1 per cent or mor mi 


total amount of bonds, mortgages, or other securities, at 
There are none. 

4. That the two paragraphs next above, giving 
names of the owners, stockholders, and security holders 
any, contain not only the list of stockholders and securit 
holders as they appear upon the books of the company but amy 
also, in cases where the stockholder or security holder 
pears upon the books of the company as trustee or in a 
other fiduciary relation, the name of the person or corpo! hol 
tion for whom such trustee is acting, is given also that t 
said two paragraphs contain statements embracing affia dat 
full knowledge and belief as to the circumstances and c of 
ditions under which stockholders and security holders w 
do not appear upon the books of the company as truste: anc 
hold stock and securities in a capacity other than that « the’ 
a bona fide owner; and this affiant has no reason to believ 
that any other person, association, or corporation has at 









mit 








ford 













mit 
interest direct or indirect in the said stock, bonds, or ot! the 
securities than as so stated by him. 






Joseph R Taylor 
Business Manager 
Sworn to and subscribed before me this 25th day 
September, 1923. 
(Seal) Alice M. Rankin 
(My commission expires March 30, 1925.) 














